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PART I. 
Select Rulings 

April 1909-Marcb 1913. 


Nutsnnre, Defiintioii of — Diseustition as 1o iis scope. 

Khagbndba. Nath Mittbr 

V8. 

BmTrENPBA Nath BtTTT. 

Bu1)h Khagcndra Nath Mitter erwted a wall 40 foatsecs. 3 (29) .4 
high b('tween his premises and the adjoining premises 
of tlu> complainant. Babu Blini)endra Nath Diitt, at 79 
and 80, Bechu Chatterjee's Street. There was no 
space to clear the filth which would accumulate or the 
drainage between it and the opposite party's house. The 
wall was held to be a nuisance, and the Magistrate order- 
ed its demolition to a height of 12 feet from the gi’onnd. 

The party thereupon appealed. 


Held — That a puhlic nuisance is one that affects the 
King's subjects at large or a considerable portion of 
them, such as the inhabitants of a town. «<«. 



affects only one person or a certain determinate num- 
ber of persons and is only amenable to the Clivil Law. 


That the definition of “nuisance” in the Municipal 
Act, although wider than the common law definition of* 
“public nuisance,” does not extend to the inclusion of 
all private nuisances. 

That nuisance, under the Calcutta Municipal Act, may 
affect the lives and property of individuals or defined 
fiodies of persons resident in snspocifled area. 



Secs. 3 (29) & 
632. 

yutsam^ 
(<onc]cl ) 


KhagendiM 

Nath 

V9* 

Bhupendra 
Ndth Dutt. 


^Tarendra 
Mitb Milter 

* 

OorporaU6n. 


( 2 ) 

That bnildinR a wall, howtiwr l>ip:h, on a man's own 
in'opcrty for tlio of piovontmg his noigbbouta 

from aecjiiu’iiif' lights of eawmont ovi'r his land is not 
in itsidf cl ninsiUKv nndoi tlif Calcntlii Municipal Act, 
but may become one in cortnin < imimstancos. 

That the wall in question was, by the testimony of 
the Health Othcer and of one of the hauling Presidency 
SuigeouK, likely to pro\e injunous to health. 

That tin* ^fagistiate, instead of ordeiing demolition of 
the wall abme a ci'rtain height, should have passed such 
an order as Mould have abated the nuisance vihich exi'.t 
ed at the foot of the M'all and behind it such as the 
opening of arches at the foot, etc. 

[ ndnitt 00(1 .and PW<lu>i, JJ 7-1110 ISC’ W N p 216] 


.ViosuHCc, Dcfiitiiion of — ll’/oi/ eonutiliilcH jnnxouce 
uutli'r ffir .4c/ — Miihn<ii cleauxinif of sticeth 
vwio (‘xponhirc if tiuixdiiee. 

NaBBNOAA NaTTI kflTTER 
VK. 

CoRI’OBA'nOX 

A large busl.ee, owiied by Kumar Narendra Nath Witter 
and ahuttiug on tho Circular Road and (tas Street, had 
been the suhiect of improvement under the Act and 
certain streets and passages had been openi’d out. The 
Afiuiii ipiihty claimed to take M’heel traffic through eveiy 
one of these streets and to make them in eflFcet thorough- 
tares for M'heel traffic. The oM'ner having found that 
the public were in the habit of using his private streets 
OR tlioKiughfares. put up certain posts wdiich had tho 
^eet of preventing the earts passing through the buatee 
ifrom east to /west arid from north to south, leaving the 



( 3 ) 

opening on to the Upper Ciicular lioad open and free Sols. 3 (29) k 
at all tiities for any ('ails which had biiHiness in the 
biistce ; thcwi could go all ovi'r the bubtee and all round (loncld.) 
it and out again by the aaiuo paBsago by which they 
oiitcicd. The Municipality mion tluH charged the 
owner with creating a iiuisanee. The Municipal Magis- 
trate cttiue to the finding that the nuitiance consisted in 
the aiinoyaiue to the coiiseivaucy oiorseors and other 
Municipal eiuplojees vihen they found that the carts NathMitter 
could not get in and out of the bustee by the shortest,, 
route but tliey had to go bach by the same way they came 
in. He ordered the removal of the iiosts. 

Held — I'hat altliough it might be inconvenient to the 
Municipal seiTauts, and although it might add to tho 
e\pense of cleansing the bustee, it could not in any way 
iuterfeie with tho effective cleatisipg of the bustee, and 
that tile Act in ipiestiou did not* constitute a nuisance. 

tnoluiwood and Jlaw, JJ 25-8-1910 16 C. W. N. p. 100.] 


Private Street, DcjtiuLion of — Pathway made ly joint 
owners if a jnivatc street. 

Habimati Dassi 
vs. 

COBTOBATION. 


four buildings owned by four different persons and Sec. 3 (36). 
bearing four different assessment nuiAbers abutted on a 
narrow common passage. One of the owners put up a 


verandah which was held io be objectionable under Eule Harimiati 
2 of Schedule XVII, as it abutted on a private street.* , 

The Magistrate held that tho passage in question was Corporation, 
not a public street; nor did it come within the excep- 
tion provided in Sec. S (85) as being a pathway made by 



Sec. 3 (35). 
Pfitate 
Street, 
(ooncld ) 


Hdiimal] 

DdhBl 
t s 

Cujporation 


Secs. 3 (30) .V 
331. 

Be’freethu^ 

ffuUdftifj 

Line, 


Tripun- 
dewar 
MHter 4 
ve- • 

Corporation. 


( 4 ) 

the owner of a building on bib own laud to eociirc access 
to 01 the convoniout nue of such building. The Magis- 
trate concluded that it was a jirivale street, and that 
Ilule 2 (2) of Schedule SVII then'foie a])plied, and he 
ordered tlu' demolition ol the verandah. The party 
thereuiviu appealed. 

Ih'UI — niat the passage in question was not a ])rivate 
stieet. and that it was dearly a pathway made bi the 
owners ot the buildings on their laud to secuic access 
to or lor the convenient use ol such buildings. 

'J'hat it (ould not be said that the singular does not 
include the plural or 

That tin' co-owners weie not I'ach entitled alter paiti- 
tioii to have the baiue right as they had befoie jointly. 

[ll(ilm«iKi(l aud Fleliliei. .JJ 1011-10 13 0 L J p 219] 


lic-vrcdion, Meunuiy of — Ucpuiniiy roof on cjrnsting 
shvd if le-ctection — limhhnij hue, infrimjeineni 
of — Tin shed if a hnilding. 

TBivuNnEKurB Mitteb 
rs. 

COBPOBATION 

The petitioner had a timber yard at Gl, Eussa Road 
North, and there had been in existence on that yard for 
over 10 yeare an ordinary shod used as a working place 
for carpenters. In January 1911, he made certain 
necessary' repairs of the thatches in the roof of the said 
bhed ffitlioiit any change in the diniensioiis or height or 
Without any alteration in any other part of tlie same. 
Proceedings were instituted against him on the ground 
that he had re-erected a hut without sanction, and that 



( 5 ) 

tlie hnt fell oii tlu' lireseiibed road line of Rusna Hoad Sei-*. 3(39)4 
North in contravention of yec. 851 of the Calcutta Mum- nc^^iton 
(‘iljul Act. The Magistrate convicted the petitioner, and Budding 
directed that bo much of the hut re-erected be demo- 
li»hed as Aiould remove tJie hut Irom the prescnbed road 
hue, and leave six feel open space from the masoniy 
budding on the north. Against tins ordei the petitioner 
moved the High Couit. 

Uchl — That it was not a case oi “re-eiVLtion" as the 
lemoval of the wkiI foi rejiairs dnl not alter the cubical Mitu^r 
contents of the shed, and that Sec. 8 (tW) did not tbeie- Coriwraiion. 
loie api>ly. 

That it was a ipiebtioii whether tins shed consisting of 
four posts and a tin loot could be legarded as a ‘‘build- 
ing,” and 

That the otfence of infringing on a building hue is the 
election or le-eii'ctioii of the wall of a building within 
that line . the leplaemg ot the riMil on four posts alieady 
in existence did not constitute the offence. 

[llolmwood and JJ 3-U-ll 16 U \\\ N. p. JiS ] 


Qenerdi Voinmiilee — Eh'rlion hif Wuid and Nominated 
ComniiHsioners — Field of selection if limited to 
then oiin nnmhor — Mandamus, conditions for 
(jrant of — Quo-uarranto if in existence in India 
and if justifiahle. 

In the matter re 
Mr. a. C. Banebjee 

Under See. 9 (1) ol the Calcutta Municipal Act, the* pw 9 
General Coiiuiiittoe shall consist of 12 members and 
the Chairman; under Clause (2). of the 12 members Eifcnos. 
4 shall be elected by the 25 Ward CommissionetB and 



iS«c 9. 

(hui miUef 
EUvUon 
(could, ) 


Hu 

Mr. A. C 
fianerjee 


(. 6 ) 

4 by the 25 OommissiouciB appointed by the Bengal 
Chambui of Commeicc, tl^e Caleuttu Trades’ Association, 
thu Calcutta I’ort Coiuuust'.mueis and by the Local 
Covernmeut. 

Alter the (ieucial bilectious of 1912, the Secretary to 
the Corpoiutiou sent out to each Commissioner a letter 
as usual enquiring whether he ^\as willing, if elected, to 
seiTe on the (leneral Committee. Mr. Bauerjee rephed 
stating that he was wilhng to servo on the Committee if 
elected by the Ward Coinmissioiiers. Fixim all the rejilies 
received two lists were prepared, one on white jiaiier cou- 
tuuiiug the names oi the Ward Commissioneis and 
another on 3 ’ellow paper containing the names of the 
Kominated Commissioners who had expressed willing- 
ness to stand lor election to the Ceneral Committee. At 
the meeting of the Coi'poration, held on the 4th April 
1912, the Chaiiinan asked the Coinmissiouers present to 
separate themselves into two bodies, i e , Ward Com- 
missioners 111 one body and Nominated Commissioners 
in another, for the purpose of electing 4 CommissionerB 
from each body to represent them on the General Com- 
mittee. The Ward Commissioners were supplied the 
white papers containing the list of Ward CommissionerB 
who had offered for election, and the Nominated Com- 
missioners the yellow papers containing the names of 
the Nominated Oominiseioners who were willing to be 
elected. Each paper contained a direction to keep four 
names for whom the Commissioner would give his vote 
and hi strike out the rest. Mr. Banerjee failed to be 
elected by the Ward Gommissionera and ho obtained 
a Buie, calling upon the Chairman to show cause why 
he should not convene a proper meeting of the Corpora- 
* tion for electing 8 members to the General Committee 
according to law'. He also applied to the High Court 
for an order, directing the eight membere already elect- 
ed to refrain from sitting or taking any part in pco* 



( 7 ) 

ceedings of the General Comnuttee. Tlia main conten- 
tion was that, under the law, it was opcm to both the 
Ward and Nominated (-ominissioners to select any four 
Commis8ione]H to represent them, and that by restric- 
ting the choice of candidates to 1 among their own num- 
ber his chances of being elected by the Nominated Com- 
missioners weio. injuriously aflFected. 

Held — That, on the construction of tlie clear words of 
Sec. 9, the Ward Commissioners could go outside their 
number and elect any 1 Commissioners to represent 
them; so also the Nominated Commissionejs. 

That in view of the fact that the Statute had been so 
fhimed that each of these two boilios — < c , those elected 
by popular fiancliise and those not so elected — shall 
have equal representation on the Committee, and that 
in practice neither the Ward Commissioners nor the 
Nominated Coimiiissionei'S would elect their representa- 
tives outside their luiiiibers, it could not be entertained 
that Mr. Baiierjee's chance of election had been preju- 
diced. 

That the grant of a mandamus was discretionary, and 
was not justifiable under the circumstances. 

That in regard to the proposal for an order on the 
members of the General Committee in the natiire of 
quo mmanfo, altliongh the remedy of the nature of quo 
warmvto did exist in India, having Been introdiicwl 
with the Law of England on the establishment of the 
Supreme Court— there was no specific statutory pro- 
vision showing that it had lieen taken away— the court 
Ought not to grant tliis relief. 

The Hule was dismissed with costs. 


Sec. 9. 
G^n^ral 
Commit ie$ 
Eieviion* 
(('OTlcld ) 


Mr A. (\ 
Banerjee. 


fBletcher, J,, 29^44913.3 



Sec. 136. 
SiMhua 
Fuudu, Applf 
vHium of. 


Corporation 

vs. 

Sinking Fund 
Trustees 
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Loam, Repayment of — Sinl'mg Fund, application of. 
If total aeciimhlation in the Fund or only the por- 
tion accrued ni rei>pcct of a putticuhir loan could 
he ut limed for itH dmehanje — rtiieteee if entitled 
to ime discretion or bound to comply icUh Corpo- 
ration detnaiids in application of moneys for le- 
IMiymrnt of Ijoans. 

CoBL’OBATION 

v$. 

The Tbt’stbes to the Cori>obation Sinking Ft’nd. 

Tn C'onnoetion with th<» re-payinent of the Coi’poration 
Loan for 20 laldis, which fell due on the Ist December, 
1911, the TrnsteeH to tlie Sinkin{» Fund urged that as 
owing to the defective proviBiona of the law and the 
rate at which the contrihntion to the Sinking Knnd was 
made, the period leqnired for the maturity of the Sink- 
ing Fund in respect ol a particular loan was bo much 
longer than the period of currency of the debentin’cs of 
that loan, the practice previously followed of drawing 
upon the total accumulation in the Sinking Fund in 
respect of all loans instead of utilising only the amount 
which had accumulated in respect of the particular loan, 
which fell due for repayment had depleted the Fund to 
a large extent, and was therefore financially unsound 
and was opposed to the true spirit of the law, which 
contemplated the repayment of debt by means of a 
Sinking Fund. Tlierefore, although the total acenmu- 
latinnH in the Fund amounted to over Hs. 88 lakhs in 
the pnfBent instance, tliey declined to pay out of the 
Fnnd more tlian Bs, 3^ lakhs only which had ac- 
cumulated in the Fund in respect of this particular loan, 
and Buggi^ted that the balance of* the amount required 
liiui(^t|ie raised’ hy bormwing. The Coirporation, on the 
bgad, that the irhole ^m of Bs. 20. 



( 0 ) 

lakliB required eliould be uitlidiawn from the Siuking St'o 136. 
Fund. It pointed out to the Trustees that the 
course suggested by them would cause undue loss to mttmof. 
the Corporation in respect of stamp duty, etc., and 
would reduce the borrowing capacity needlessly, and 
that the interests of the Sinking Fund were sufficiently 
Bafe*guarded by the fact that the Corporation had de- 
cided to make additional contribution towards repay- 
ment of loans to a special reserve fund to make op the 
deficit in the Sinking Fund, and that no other loan would 
fall due for re-payment before 1915 by which time the 
Act would sorely 1^ amended to remedy the defect which 
bad caused all this shortage. The Tnistees were in- 
formed that under Secs. 1S5 (1) and 186 read together 
every loan as it fell due must be paid from the accumu- 
lations of the Sinking Fund as far as practicable with 
the amount at its credit, and that the balance, if any, 
would be paid by the Corporation. Nevertheless, the “ 

Trustees declined to alter their views, and, on the ad- 
vice of the Advocate-General, they contended by rea- 
son of the use of the word "may” in Section 186 that 
as Trustees they were entitled and bound to exercise a 
sound discretion in giving their consent to the with- 
drawal of funds, and that they were not bound to com- 
ply with a requisition from the Corporation if they con- 
sidered the action proposed to be financially unsound. 

The contention on behalf of the Corporation was that, 
under Section 129, it was the Corporation and not the 
Trustees who could determine what amount should be 
borrowed, that the Act did not require separate accounts 
for each loan to be kept or prescribe a separate Sinking 
Fund for earii loan ; that in the matter of investment 
of aQ moneys paid into the Sinking Funds and of varia* 
transposition of any seenriries made over to them, 
the Trustees were under the orders of the Corporation 
att4 submitted accounts to (hat body; and that the 



( 10 ) 

Sw. i«6. Trustees had no option but to apply the Sinking Fund 
hands, so fai as the hanie sufficed, towards re- 
intion oj payment of the loan. Tins mow of the Corporation wis 
(comM ) Hnpi>orted by an opinion obtained from Mr. S. Sinli<i. 

Ah the Corjwration and the TiiisteeB (oiild not conic to 
any aRi’cemeut. a leference was made to the High Court 
under order XXXA’I, Sthediile 1, of the Code of Civil 
Procedure. 

Held — That the Act had not directed the Coiimialion 
to (reate a separate Sinking Fund fii (>acb loan and 
then' were no words in the .\ct to i.utlioiise the jaMition 
taken up bv the Trustees, ri- , that eadi ))aiti<ulai lo'oi 
was entitled to an alujiiof chaigi* only upon thi' Sinking 
Fund, and that the Tnistees \\«>ro not entitled to say 
that only such portion of the Sinking Fund which they 
consider ought to be allotted as the sliuie of that Fund 
Corpoiatiori applicabh' towards tlie redumption of the loans that are 
SinkingFuml ahoady due is only available. 

TiuHepR Ujp Oorporation could boiiow under 

Sec. 129 to pay off a pievious loan, they could under 
Sec. 139 only borrow, unless they obtained the express 
sanction of the (lovernment of India, for the unexpired 
portion of the period for wbieli the previous loan was 
sanctioned, Tu the present instanee the 20 lakhs loan 
bad been Ixirrowed for 115 year’s all of which had expired. 

That as the Act stands. tlu‘ Trustees are hound to 
ajiply the Sinking Fund at the request of the Oorpora- 
tion for the purpose of repaAntig on due date debentures 
becoming due. 

The Tnistees were accordingly directed to comply 
wilbh the request of tho Oorporation and the Trustees’ 
•costs in the suit were ordered to he paid out of the Gene- 
, ral Funds of tho Oorporation. 

[Fletcher J , 13.2-12.] 
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Boundary Wall if Building and assessahle to Hates. 

Statutes, Inierj^etatum of — Construction first 
placed hg those whose duty is to execute it, 

Value of. 

COBPOBATION 

V8. 

Bbxov Krishna Bose. 

Jn revaluing certain premises belonging to the op- St-ch. isi, 16J 
posite part}' for rates the compound wall had been rc- 
garded as a pait of the building. On the party appeal- imli if 
ing to the Court of Small Causes under Sec. IG’2 the 
Judge held that the boundary wall had been wrongly mtbh', 
included and dire( ted that it be excluded. Against this 
order the Corporation obtained -a Buie. The Court in 
discharging the Kule iMth costs, 

Held — That none of the definitions of “building line,” 

“building of the warehouse class,” “domestic building,” 

“masonry building” and “public building” contained in Coi-poiaiion 
Sec. 8 siiiiported the tlieoiy that a compound or boun- Bi'noy 
dary wall was intended by thi' framei's of the statute to Krishna 
bo treated as a building. * 

That it hod already been ruled that«a detached wall* “V/rfr rorpo- 
built of masonry was not a masonry building, the Judges 
pointing out, jp "i 

(a) That, although the derivative meaning of the ist 'Volume 
term “building” might possibly be com* yp®* 
prehensivo enough to indicate whatever iRalin«»* 
is built, the various provisions in the 
Calcutta Municipal Act pointed to tlie con- 
clusion that the term “building” was not 
intended to include a wall. Secs. 292, 

8S2 and 427, for instance, made it 
retusmaldy plain , that t^ di^iiwiiion bet« 
araeto a'^bnUdfai?*' 'I •il'twttt** .W'iaii' 



( li ) 

sent to the roinds of the framers of the Act 
aad that they did not regard the former as 
incladii^ the latter; 

{b) That if the contrary view were adopted then 
a wall constmcted from the plinth upwards 
of some material other than masonry might 
be held to come under the definition of hut. 

That an examination of Schedule XVII showed that 
the rules laid down for the use of building sites and the 
execution of building works were never intended to 
apply to compound walls. 

That the Act must be construed as a whole and that 
Corporation Statutes framed for similar purposes the term 

M. “building” had not been usually interpreted in its de- 
rivative sense. 

®®**- That various provisions of the Municipal Act negatived 
the conclusion that a boundary or compound wall is a 
building within the meaning of See. lai. 

That the above view aas in accordance with the inter- 
pretation put upon the statute^by the Municipal authori- 
ties tii^mselves till recently. 

That the courts in construing a statute will give much 
weight td the interpretation put upon it at Ihe time fd 
,ite enaetoent fmd since by those whose duty it Im 
wnstme, execute and apply it, though such in- 
tel||i^<m has not, by any means, a controlling eiCot 
npon :^ courts end may have to be disregarded for 
•cdgen^gtitKins.. 

SiVMPipM £r. ee-jitoo. ifi a w, n, p, 94 ami 


Me 

jcias. 

' Stwiarff 
vattif 
BmUing 
tniautt- 
Mblf. 
(coneld.) 
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Attetsmenir—Armigamatton of two prettntei for Valua- 
tion if authorited. 


Ebista Cuanoba Chatxbbjbb 

CoBPOBATigM. 


This was an appeal in respect of the assessment of iieo. 1(2. 
premises 77, Haris Chatterji Street amalgamated with 
premises 76-1. Objection was made to the valuation of ium of 
the land and the building, and mainly to the amalgama- ^ 
tion by the Corporation for purposes of assessment of 
the two holdings and to the inclusimi of 'a passage to 
premises 76, in premises 77. 

Held — That there was no ‘section in the Act under 
which the Corporation had got any power to amalgamate 
two holdings and tlmt the two holding^ in question ohM^ 
could not be amalgamated agaiust the wishes of the Chatterjes 
wtepayer. Oorpo*?rti«i 

That the passage leading to pi’emises 76, could not 
be included in premises 77, because in the first ^ooe in 
the notice under Section 168 the passa^^ was not meuf ' 

Honed, and in the second place ^ the pat|f»ge was so 
included it may put the appelUmt to great tioalfie if he 
sold or gave away the two holdings to two separate in* 
dividuals. 

fBsba NsNodm Kriahna patt, Jadge, CktnH of fimsh 
Omim, S«aU«b. 8-3-1810L3 
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Assessment Apjjeuls — Competency of Small Cause Court 
to deal ioith questions othet than Valuation. 


COBrOSilTION 


vs. 

Pbaby MonoN Hot. 


Sec. 162 . Tlie appeal related to the (][ueBtion of valaatiou of cer- 
tain premiBeB iu'tho city. The Coi'poratiou had valued 
Jw^ettov. the laud at Kb. 7,694, at Rs. 400 per cottah, lor au area 
^ of 14 cottahs of solid laud, and at Kb. 300 per cottah lor 

aw DMi , g cottuhB and odd ol tank-filled laud. Upou 

appeal, the Bmall Oauee Couiii Judge, Bealdah, came to 
the couelusioii that 5 cottahs ought to be treated aa solid 
laud at Bb. 400 per cottah and that tlie remainder ought 
to be valued at Ks. 225. He also held that it was rea- 
Bonable that a certain portion of the premises distinctly 
demarcated should be separated from the remainder and 
'ciprporation assessed as vacant laud, and he accordiugl} directed 
, , that from the entire area of the holding tlie portion 

lUIdbon'Iloy.' fenced off should be excluded and asseBsed as vacant 
land. Agflint this direction the Corporation appealed. 

J!fsl3-^That in appeals under Bection 162 it was com- ' 
peteiit tci^the Bniall Cause Court to deal with the ques-^ 
tinn ^ valuation and that alone. 


That, tike manner in which land is to be assesed, or 
,whetii^ it is or is not to be assessed as vacant land was 
|.{ef ipyond the jurisdiction of the Small Cause 
a^'tld^llierefore the portion of the order direct* 

to be treated as vacant 
* jurisdiction. 


is, aWio. 15 o. l. j. ». eoai 
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Private Common Drain in Busteo — Bight of MunicipalUy 
over il — Phwp lavfnJhf sol apart hy the Corpora- 
tion fo) the ditehatije of the drainage — Pronump- 
iton, 

(loHlNl'A ChaN«BA AW)Y 
COKI’OBATION. 


The petitioner was a tenant of 53, Nimu Goasain’s Seo. ao9, to 
Lane and was living; in liia own hnt. The owner of the . 

premiflofi Noh. 53 to 55/1, a bii&toc, constructed, a pipe 
drain, culled the conuuon hoiiw' drain, in 1906 or 1907, 
about 500 foot long, on the north of tliis block of huts, 
connected with the municipal drain in the lane situated 
ubQiit 850 feet from the piTniises No. 58. There were 
two-yard giilleys made to receive the drainage from these 
premises and a siu'face drain leading from them to the 
gulle.vs. A notice w’as sciTed under Sec, 299 on the 
petitioner requiring him to connect the surface {drain' 
with the landlord's drain on the north. Tl)e puti^ner 
having failed to comply, was prosecuted before' the 
Municipal Magistrate. 

The legality of the notice was assailed on the ground’ ^ , , 
(1) that the premises was not without .Sufficient means; 
of effectual drainage, and (2) thkt thete tMiS no MtUn- 
dpal drain or some place lawfully sel^ aiiSir^ i^‘/.the< dis- 
Aarge of the drainage within lOO-fSot fron| some ^ift 
4^ the premises, and (9) that the common drdn'jji^siij ^ g 
hy the premises could not he regarded as-snc&'a.pli^ 
as it did not belong to the Municipality* 


petitidoer to pay a fine.' He thereiil^iik»yil£i^ 
'^d^r-That the private 'Oomnicin drs 


Qobinda 

Chuiara 

Addy 
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8ec. 299, etc. That there can be no presumption as to the statutory 

Corporation beyond what the law gives 

‘ iraiu in them> 

‘ (m clJ ) ® lawfully set apart for the use of the pub- 

lic by the Corporation must be a place over which the 
Corporation have acquired, by some procedure under the 
Oobinda Statute, a right to make use of private property as a 
*^Jj^*“* public! drain. 

>c^ absence of anything to show that the 

^ Corporation had obtained any powers to set apart such a 
pla^ for the discharge of drainage, it must be regarded 
as the private property of the landlord, and a mere 
tenant cannot be called ujwn to alter his drain to suit 
the convenience of the Corporation. 

[Holmwood and nrtuher, J3. 10-11-1910. 38 1. L. B. CaL p. 268 
15 0. W. N. p. 412 and 13 C h. J. p. 327.] 


’ future — Projecting Verandah eupported by Beanu of 
the House, If a*- 

Bmna Pbasaki^o Bov CHownmmY 
vs. 

COHKttATION. 

Sectimt 841 on the Plain- 
which rertOd on the beams of 
too 4 Ahd this was ioUowed by an oader of 
3 ^|ljgiStrate to ireaM^e the straotore wii^ 
PlainiaS's eontentiop ' was ( 1 ) iUiat 
ioh this ^jectioB ovedhang was ot 
^ ^ npijiiee a 'pdi^ rtpset, at tb, 
ana for 

it,'wi(a his' <rtm private 
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The Mimsiff of Alipore who first heard the suit held 
that there was encroachment on a public road, that 
the verandah as constructed was more a part ot the 
original bnilding than a fixture added to it, and that the 
action of the General Committee and the order of the 
lifagistrate were ultra vires. 

The District Judge, on appeal, found that the veran- 
dah was really no verandah at all but merely a broad 
coping; that it had been in existence for more than 60 
years and that as it did no harm, the Corporation, in 
acting as they did, were somewhat unreasonable, Never- - 
thcless as the strip of land under it could not be rc- piasahno 
garded as anything else but a road belonging to the 
Municipality, he held that the Municipality were en- vt. 
titled to remove it. An apeal^ was thereafter preferred Cerjorataon. 
to the High Court. 

HeM— That the particular projection could not be 
said to be & fixture attached to a building so as to form 
a part of the building, and that it did not come within 
Sec. 841 of the Act. 

The decree of the District Judge was. reversed and an 
injunction was granted restraining the CortxHntkm from 
taMng any proceedings under Section > 

[JotikiiM C J and Cftxc, J 25-411. 15 C. W. K. D ^ tad 
13 C L. J. p. m.] 


Fixture, Bemoml of-^ompeneatHm, l%ymsnt Af, if h 
co«(i»eton precedent to rmMJU, 


IlCSOCt HtM) 

«e. 

CottMlAtWSM 


party was- the ownes i 
Boad, ' 



Sec. 341. 

Fixtnn) 

Com- 

fcoTitd.) 


Vide pp. 4 A: 
5 Ijegal 
Opinions 
and Rulings, 
Vol. II. 


imadul Huq 
, m* 
^Corporation. 
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np drain.' Roofs liad boen put over them supported by 
2>illai'B Hiiuk down ndo tlic noil betwipii the street and 
tlio covered up dniin. The Corporation had been en- 
deavouring finni alioiit 1901 to remove these encroaeli- 
inents. , It is unnecessary to refer to the earlier pio- 
eeedings in connection with this inattei’. In 1907 the 
Corporation apjiealed to the High Court who lield tliat 
the structure in question was a fixture and was an en- 
croachment on a public stieet. 

In December, 1908, the party instituted a suit in the 
Court of the' fiist Munsiff of Alipore asking that the 
Corporation be directed to jiay Rs. l.l.'iO as compensa- 
tion and a decree for the amount may be passed in his 
favour and he further claimed tliat so long as such 
compensation was not paid the Corporation was not en- 
titled to order the demolition of the structures in ques- 
tion. The Munsiff 's order was that “ the suit bo 
decreed for Rs. 679-11-8 with proportionate costs, etc., 
and that it be declared that the defendant Corporation 
had no right to remove the shed in question without 
paying to the plaintiff the compensation decreed.” 
Against this order the Coriwration appealed to the Dis- 
trict {udge of 24-Pergnnah8 on the ground 

(1) that in la'W the pa 3 'ment of compensation could 
not be a condition precedent to the removal of the en- 
croachment, 

(2) that the question of restricting the Corporation from 
removing the encroachment before compensation was 
paid already been a matter directly at issue between 
,th<e'IKu^e8 in* previous suit, 

ordinary Courts of original jurisdiction 
qs 'i^er to adjudicate upon the question of com- 
Ipeftpatiw'’ as between the Corporation and the parties 
.dttmage W the exercise of the Corporation’s 
Mnnicif»l Act, and 
awarded was exceswve. 



( 19 ) 

The District Judge decided the fii'st two points in 
favoui of the Corpoiution. As regards the 3rd point he com-^ 
held that it was laid down distinctly in Bection 617 that 
all cases of di8put(j regarding the amount of coniponsa- 
tion shall be determined by the Court of Hniall Causes, 
that the question whether the plaintiff was entitled to 
compensation was a pure question of fact and not a 
(luestiou of title, and that the contention that the right 
to e^iujiensatiou as well as tlie amount of it W’as in dis- 
pute and that the Biuall Cause Court had no jurisdic- 
tion to try a qiu'stioii of title was entirely without 
weight. He came to the conclusion that the parly was 
entitled to a declaration that on the demolition of the 
fixtures he was entitled to compensation, the amount of 
such compensation being determined by a Court of com- 
petent jurisdiction. 

The party appealed to tin) High Court against the 
decision of the District Judge. Imadulllaq 

Held — That the fixture which was an encroachment 
on a public street was one coiuii^ wdlhin the terms of 
Clause 8 of Bee. 341 inasmuch as it was erected before 
tho 1st of June 1863. 

That the party’s cmitentiou that he was, entitled to be 
paid compensation before he was put under any obliga- 
tion to remove the fixture was based on an erroneous 
reading of Clause 3 of Sec. 841. 

That the words contained in this Clause were capable 
of but one meaning, that is that compensation is onl^ 
to be paid to a person who has suffered, damage by the 
removal or alteration, in this case there; had been no.te' 
moval and therefore no damage. ' 

Thai there must be removal resulting ih 'b^ 

fore compensation is payable and it coqld 
gested that the payment oompensation'jira^ a. ^i* 
dition imecedent. 

The appeal tob dismissed ^h;;bjpi^ 

CJeakku^.C, Jl* sod 
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Ftxtuiea — Order for demoUtion — Limitution period vn 
Sec. G31 vhether applicable. 

Sabat Chandba Mueueimeb 
os. 

Gobpobation. 


Sect. 341, 450 lu January, 1907, a notice under Section 341 was 
PJfJf'f floi-ved on the petitioner calling on him to remove' a ma- 
pemotifion sonry platform at 137, Corporation Street which was 
imitatiau. ^ encroachment on a public street. On 

failure to comply with it, proceedings were instituted 
under Sec. 450 in October 1907. Tn October 1909 the 
Municipal Magistrate held that the platform in question 
was a fixture and that it caused an encroachment on* a 
public street. He directed that it 0b demolished by 
the Chairman at the e-xpense of the owner who there- 
upon appealed. 

It was rurged on his behalf that as he had failed to 
comply with a requisition lawfully made, he became 
4;hMdra Uable under Sec. 574 to a penalty of two hundred rupees ; 

that the application to the Magistrate under Sec. 450 
Carpeting. a complaint and tho Magi^ate could either have 
punibhed him under Sec. 574 which he did not or made 
an. oi?der under Sec. 450 which he did ; that as the peti- 
^OQCr was liable ‘to punishment the proceedings were 
jiubject to limitation provided in Sec. 681. 


BeU^TiuA Sec. 681 had no application to the' order 
of Magistrate and that the order of demolitiem was 

)iiAt on the ground of having been made after the 
]yii|B|iiiafM period prescribed. Sec. 574 may make nmS'' 
a requisition under Sec. 841 (1) an 
H does, the offence must be tried accoed* 
|||^ jitiba ^ regular way i c., on a complaint which 

as is insniioned in Sec. 4 of 
Ciode. Ko^aWpe yiete takcoi to 



( SI ) 

this end in the present case and therefore Section 681 Secs. 341, 45( 
has no application. A special remedy provided by See- ^ 

450 MV as applied: but there is no necessary connection Vtvtaiutm 
between this remedy and the punishment of on offence. (^0014^^ 
The two things are quite distinct; the limitation in Sec. 

681 applies to the one and not to the other. 

LSteptien aiid Cornduff, JJ 18 8-1910. L L. B. 37 CbL p. 384. 

14 0. W N. p 691.] 


Bmldmgh, Additions and Alterations to — Refusal of sanc- 
tum to plan — Suit against Corporation to stop 
demolition — Duties of Chairman, General Com- 
mittee and Corporation. 

Bhola Bax Chowdhubv 
vs. 

OoBFORAtlOK. 


In 1903 the Plaintiff obtained sanction m respect of 8e«s.^,S7i, 
199, Hanison Boad which was 'treated as a domestb *^*|^*^' 
building. Subsequently with a view to make certidn 
additions and alterations he submitted anather ;^]an lor 
sanction and urged that the buil<Hxig was of &e ware- 
house class. The Chairman refu^ sanction; the 
plaintiff thereupon appealed to the General Conimittoe BhriaBstt 
who ufdield the Chairman’s deotaon. Theieaft<»; the 
Plaintiff instituted^ a suit in the High Court against 
CoK]^ation amongst other things for a dedaniiioai tiiiAt 
his building was a building of the wareluMife un- 
der the Act and that the refusal to sanotioii! 
lar, iUegid and wrongful. It was urged bh tjb^ eohiWt 
jsi the hearing on b^alf of the Plaintiff phi 
ral Committee under the Act waa hn^ato 

.and' ^ the Oaii;poration was ^ ^ 
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Secs 370 371, sued and in support of this view the following among 
othex' cases were cited. Corporation* cn Shyama Charan 
SanctioMs Pal. und Tullaraiii* is. Coiixxration. 

On the other hand the case of Jogeudra Nath Mu- 
(concld.y khntit va Corporation was cited on behalf of the Cor- 
ixoruiiou. 

Held — ^That the Calcutta Muiiicipal Act confers the 
Ch^dhu^ right to approve or reject plans of proposed buildings 
r» on the Chairman fioin whose decision an appeal lies to 
Corpotation. General Committee Mhose decis'on on the subject 
is final. 

That tlie Corporation have no control o\er the Gene- 
ral Committee witli legaid to nmtteis specifically dele- 
gated by the Act to that body. 

That a suit would not tliei'efoie be against the Cot- 
poration for an injunction. 

[f tetoher, J. 22 3 1909. 13 C. \V N p 740 & 1 L. B 36 Cal 
p. 671] 

* Vide Legal Opmions and Rulings, Vol I, pp 25 & 176. 
tndr Legal Opinions and Rulingg, Vol 11, p 2. 


Applicalion for permission to execute a rroih neither re- 
fused nor granted — Remedy of Applicant — Impri- 
sonment m default of pmimeut of Fine if legal — 
Offence under Municipal Act irhcther falls under 
Sec. 64 of Penal Code. 

Basasta Kohabx Deui 
vs. 

COEX'OBATXON. 


W $78 The petitioner was prosecuted for uiukixig certain 
alterations at premises SO, Bam Bagon 
ill; deviation from the sanctionexl plan and in con- 
teikVenti^ ojf certain Buies. The Municipal Magistrate 
sf^sSiL.^.\fl^$ted , deiholition .of the objectionable portioixs within 
This nrdar not having been complied with, 
p» pdtitiohw vnas.pri^cated under Section 580 and was 
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Ilfl. 20. in default to undergo simple impriBonment 
lor 20 days. She tl»ereupon moved the High Court on /jemoiihon 
the ground (1) tluit thoie \\as no sanction or refusal 
nndei Section B7 1 and that the older of demolition was tn^faun 
tlieiefore illegal and (21 that the alternative sentence of 
fiimple imprisonment was contrary to law. 

//e/d — As r(‘gards the 1st point, that there was no de- 
fect in tlie proceedings and if she was dissatisfied with 
the d<m*iolition order an application (or revision should 
have been made v^itliin two months of the date on which 
it was passed. ^ Basanta 

As regards the second point, that there was no antho- 
rity under the Calcutta Municipal Act to impose im- Coiporation. 
prisonment in dc^fault of payment of fine, at any rale for 
such offences to which a daily penalty is assigned in ad- 
dition to the substantive fine, beeausi*, if a man were put 
in jail he could not voiy well be apked to pay a daily fine 
for not carrying out the direction : that these technical 
offences which (*arry penalties in the shape of fines are 
not to be classed as offences under Hoe. 04 of the Penal 
Code and that See. 580 of the Municipal Act precludes 
any alternative sentence of imprisonment. 

[Holmwnod and Sharfnddin, JJ 10-2-11 13 C W. M. p 906.] 


Bvilditigs dultf sanctioned hut not yet erected^Suhso- 
qiicnt Additions jmyposed-^Apphcabiltty of See. 
891 — Irregularity tn Application to Magistrate 
Kisom Lal Jaini 
vs 

COBI'OBATIOM. 


, Tn 1908 sanction was accorded by the District Build' S*e«. s«* 
iug Surveyor to the erection of a certoin bnildiug. Sub:^ gsl^sgs. . 
seqneutly another application was made , for, sanction to Additisni 
an addition to the biulding as originally proposed and 
tills >(ras likewise granted by the X^triet BtUMing Snr* 
veyor. No boilding, operations qf iu^ kind >reie hegpn 



Sees. 391 & 
102 

Additto*iA 
to a pntfmed 
liuUdvuj, 
conuld ) 


Kison Lai 
Jaim 
vs, 

Corporation. 
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till after the secoud application had been dieposed of. 
It wa« contended on i>ehalf of the Coiiioration that the 
Dietrict Building Sun'eyor had no authority to grant 
the second sanction as the c-use wos one of sanction to 
an addition to a building falling under Section 891 of 
the Calcutta Municipal Act and therefore the only au- 
thority by which the sanction could have been granted 
was the General Committee. An application was made 
to the Municipal Magistrate who passed an order for the 
demolition of the building. Thereupon the petitioner 
appealed. Incidentally the point was urged that the 
Secretary to the Corporation had no power to make the 
application to the Magistrate. 

UcU — That Section 891 applies only to alterations' of 
and additions to existtm/ building and that a supplemen- 
tary application proposing an addition to an already 
sanctioned plan of a contemplated building does not fall 
within its scope. 

That any irregularity in an application presented with 
the sanction of the General Committee by its Secretary 
to the Magistrate would he cured under Sec. 102 (1) (c). 

[OarnduS and Bichhrdkon, JJ. 30-3-1910. I. L. R 37 
CaL p. 685 and 12 C L. J p 24.] ' 


BuitM Itand — Owner of Buistee — LiahiUty of actual 
owner to carry out improrementa when hia Eatate 
ia under a Receiver. 


COBPORATION 

va. 

■ ‘Biti Kassih Abifp Bhak. 

iHfksV'lSaMim was served with a notice under Bee. 408 
carry' ^ Certain improvements in the bustee at 7, 
“e^y^ftreei ]EIe did not oljject to the notice* but 
^ ool lift r^itisltioi^ and was therefore 
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It was conti'nded on behalf of 11 aw Kassiin that the Sec. 408 
proi»crty was in tin* hiiudfl of a Hecoivor a])pou]ted by 
the High Court and that it was not possible therefore OirMr'H 
to comply with the notice; that the word “owner” con- 
notes ceitain rights and privileges which Ilaji Kaasim Jieeti^r. 
was unable to oxi'rdse in this CASt* owing to the ap- ‘ 
pointment of a lleceiver. 

It was argued on behalf of tho Corporation that the 
accused as owner of tho bnsteo was bound to cai’ry out 
the refiuisitions and that ho should have taken pro- 
per steps to mov(> the High Court for directing the Be- 
eeiver to caiTy out tho requisitions. 

A leferenco was made to tho High Coiui by the 
Municipal Magistrate us to whether the accused was 
bound to move the High Court for taking steps for the 
caiTving out of the requisitions of the notice, or whetlier 
tho Corpomtion should have, with the leave of the High Hast Kaarim 
Court, serxvd the notice under Sec. 408 upon the Be- 
eeiver. 

In TF R FwV, Roecteer to the Eatnio of Haji KasBim *Vide 
Ariff vs. Corpomiwn it was held that a “Beceiver” ia 
not the owner of the premises he holds as Beceiver 
within the definition of the term as contained in the 
Municipal Act and that he is not an agent or trustee in 
that behalf. 

■ //fifd— That it was incumbent on the owner to re- 
quest the Beceiver to comply witli the notice after tab-: 
ing the directions of the Court and on Irik failure to emn- 
ply, to apply to the High Court making the Beoetver a 
party to his application. 

[CMpen and Sbarfaddm, JJ. 18;6-11. 38 K,, (ki;\ 

p. 714 and IB 0. W. N. p. lOQaj 


and BulinUi 
Vol. I, p.T 
« 
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Uninff n houiie, joiiud unfit foi human hnhiUiUon — Joint 
pcnitUij imposed on serrral ace, used if legal 


Bhatrab Ciianpba KoIjAY 
vs. 

CORPOHATIOK 

Scca. 4-I4 (3) The petitioner who was tlie owner, and another who 
%»l»g apparently was ocenpying the huikhng with him were 
casiesiiied prosoeuted for disobeying lui order under Sec. 444 ( 2) 
Jrt*)*?' prohibiting them from using a house found to be unfit 
Priialfj/. for human habitation, and were sentenced by the Muni- 
cipal Mafpstrate to pay jointly a fine ot Ba. 50. 

Held — That the act of disobedience in each of (be 
accused w'as a separate offence, and tliat the passing of 
the joint penalty was illegal. 

[Hairington and Taunon, JJ 9-6-1910 I. L E 37 Oal. p. 

885 and 14 0 W. N p. OIL] 



Demolition Order‘~Acceptane.e of Rates m respect of 
premises if Acquiescence m Disobcdwiire of Order 

Lvoaifi Nabayan Mahto 
vs. 

CoBpmuTioir. 

. The order to demolish the building was made so long 
2Sfh September, 1905. Since then Uie peti- 
endeavouring to induce the Corporation 
^ '*^^il^ps4(t, to demolition but to come to terms with 
|i9.,|a ..ii|6rtain considerafitos to allow him to dia- 
These negotiations had not ended in 
the pat^. Meanwhile rates 
— .jt a^pted in rdfl^t M the premises, ■ 
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Luchmi 

Narayan 

Mahto 


and prosecution for failure to comply with the demoli- Sec. 449. 
tion order was proceeded with with the result that on ^ 
the 8th March 1910 the petitioner was sentenced to pay Aee^nee 
a fine of Rs, 10 a day for 20 days. The petitioner there- 
upon moved the High Court, his main contention being ^condd.) 
that the fact that the Corporation had realised the rates 
amounted to an acquiescence in the existence of 'the 
building and that the Corporation were therefore pre- 
cluded from enforcing the demolition order. 

Held — That if the petitioner’s argument were well 
founded it would come tq this that as long as he could 
keep tho negotiations open between the Corporation and 
himself and could avoid complying with the order by Oorp^stiom 
amusing thorn mtli offers, so long he would be entitle^ 
to escape the payment of any rates in respect of the 
building ordered to be demolished, and that such a pro- 
position was unreasonable. 

That the acceptance by the Corporation of rates in 
respect of premises whirli had been ordered to be de- 
molished under Bee. 449 does not amount to ' an acquies- 
cence by the Coi’poration in the disobedience of the 
petitioner to the order to demolish. 

[Harrington and Teonon, JJ. 27-5*lS10. I. L. B. 37 
Cal. p. 833 and 14 C. W N. p. 012.] 


Saie of Adulterated Food hy Servant, Liability of Uatier 
— Sale by Partner, Liability of Co-partner— 
Meaning of. ■ 

Sew £aban 
va. 

OoBEOBAIIOIt. 

Sew Karan was a commission agent. 
duoers oi ghee up-country. The.^ee Ifi Cal- 

cotta in certain shops wl^ went of Lai 

Chand Sew Karan and the liqe^^ for 
in l^ee at 2, Bam jCtunar ai)4 '^ «olliag . 
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SocB 49S. ghoe at ‘J, iltim Kuiiku Bukliit's huuc in thu name 

SOT ft 574. ot Ltil Chaud Sew Kartni The Jlealtli Officer instituted 
Safe of 

AduUetatfd pj'o(ediui:>s against L<il Chaud Sew Kaian. The finding 
PaiUic^lttin/ evidence was that Jail Ch<ind Das was the hand 

Sfrraiii')i lliat actually sold the gheii to tlu* luspectoi. The Aluni- 
towwlf Magistrate however tioatod the case us li Lai Chuiul 

was the servant ol Sew Karan and couvicttcl Soav Karan 
sentencing him to pay a fine ol lls. 100. The petitioner 
thereupon appealed to tlie High Court. It was argued 
on his behalf that there was no evidence that Lai Chand 
was tlie servant of the petitioner, that on the other haml 
the license showed that it was one of padnership and the 
actual seller was the ^lartner of tlie accused, and hence 
the prosecution against one of tlie partners was not 
maintainable. 

Held — That yec. 405 of the Calcutta Municipal Act, 
like the correbpouding section of the English Statute, is 
positive in its prohibition of the sale of adulterated 
Corporation articles, and when a seivshit sells such articles 
it is the master, firm or the beneficial owner who is 
liable to punishment, and this would be so even when the 
servant adulterates tlio articles himself and sells without 
the knowledge or connivance of the master, firm or 
owner. 

That where the person who sells is one of two partners 
of tho firm, the conviction of the oth<*r partner would bb 
eqna^ legal. 

That the Legislature intended that the beneficial 
owner of the article should be responsible for its purity, 
f(X, the expression “seller” in See. 607 moans the 
the shop or the pereon who has the license to 
or who carries on business through bis Ber^ 
■vaht'Or Vgent and he is contrasted with the agent ac- 
tually sel&ig tlie article. Eurtlier, the fine which may 
he impost under 3ec. 574 is -Be. 100 for the first 
affeam and Bs. 500 for. anr sabseanent offences. H 
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was peiiectly clear that this must have reference to the Seis 495, 
master and not to the servant, because it would not 
always be the same tJOivant who would be in the shop Aduluraitd 
selling the urtK*l(\ and by changing his servant every Partn^*iand 
week a dislionest pio})i‘i(*tor could continue to sell adul- 
torated goods without incurring any turthor penalty. icwiclV) 

[llulmwoud and Sluiluddin, JJ 8-2-1012. 16 0. \V N. 
p. 455.] 

Bye-hn's under Sec 569 (18] regarding Encroachments — 

Validity of Clause (1) — Limaation — Continuing 
breach, offence of, if created by the bye-law. 

NaRAIN CuAMURA CilATTBIUBE 
vs . 

C0B1>0BATI0N 

Oil tlio :)i(l August. 1908 a notice was served on the goes. 568 (18> 

petitioner under Clause'* (1) of the Bye-laws under Sec. fcwi- 

* . ■ .,1 EHcronekmtnt 

oo9 (18) requinng him to remove two masonry pillars By«-Uwt. 

at 81-2, Bagh Bazar Bti-eot on tlie ground that they were 

encroachment on the public stieet. ifanrpMs 

On failure to comply 'witli the notice the petitioner ctavw t, 
\[as prosecuted before the Municipal Magistrate on the 
8th February, 1909. The Magistrate held that an offence ; 
for breach of the bye-law had been committed and fined, . 
the petitioner Es. 5. Against this order the petitioner ' 
moved the High Court. Chattoriew 

UcU — That a bye-law must confoim to ihe 
sions of the enactment under which it purports* far be 
made ; 

That Clause (1) of the bye-laws, so far it relatos 
to obstruction, may be conceded to come Wthin the 
* 8m An^endix A. 
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Secs 559 (18/ provisions of See 559 (18) except perhaps so far as it 
661 & norports to deal with obstruction whether before or 

Snfmaihtnent ^ i ^ 

Bye-lauu. after the passing of the bye-laws. 

That the clause is ullra men in so far iis it purports 
to create a continuing breach w'liich is outside of and 
Clawe 1, fails to comply with the provisions of Section 561, Clause 
(condd.) section contemplates a notice following a 

breach whereas under the bye-law the breach arises upon 
notice and there is no provision in it for a further notice 
following the breach. 

That as complaint was made more than 8 months after 
the expiration of the period in the notice, prosecution 
was barred under Section 631 and the conviction and 
sentence were therefore bad in law. 

[Jenkins, C J and Woodroffe, J 17111909 I L R 37 
Cal. p. 546, 14 C. W. N 614 and 10 C L J. p. 623.J 

Election — Claims and Ohjeclions to Voters' Lists, Time, 
Place and Officer for lodging of — Mandamus for 
non-performance of statutory duty. 

In re 

Mb. Bouesh Ghamdba Sen 

Sell. IV, Under the Galeatta Municipal Act, Schedule IV, Buie 
8, the notice of any claims and objections to the Voters’ 
jMatmed- last must be filed with the Chairman on or before the 
1st JanuAiy. Under Sec. 18 of the Act the Chairman 
deleft^ his duties relating to the elections held in 
]|Si^ 1918 to the Deputy Chairman who kept the Blec- 
tioh ^JMipaitipent Q})en on the 1st and the 2nd January 
llta lists of voters irrespective of whether the 
objections were lodged <m the Ist or 2nd. 

hfessrn. I. J. Cohen mtd D.,J. Cohen made over a 
numl^ of daiina to the Secretary to the Ccoporation at 
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his residence in the Corporation Buildings in the even* Sch .^ iy, 
ing between 5 and fi on the Ist January asking him to jsu^wn 
receive them as tlie Election Department was closed. 9^^ 
The next day about noon Messrs. Cohen came to the 
Secretary and took these papers to the Election Depart- (cwncM.) 
ment. Upon this, Mr. Homesh Chandra Ben obtained 
a Rule calling upon the Chairman to show cause why 
be should jjot publish u revised list of voters for Ward 
No. 1ft by rejecting the claims, objections and applica- 
tions fileil by Ml. Cohen on the 2nd January. 

Held — That there was nothing in the Act to suggest 
that the Chairman or his Deputy could extend the time 
beyond the 1st January for lodging claims and ob- 
jections. Mr.tt.C Sen. 

That tlie Secretary was not the proper person nor his 
residence the proiier place for the lodging of objections, 
etc. 

That therefore the claims and objections filed by 
Messrs. Cohen wore not properly lodged and 

That the omission of a statutoiy officer to perform his 
duties as to the settlement of the Election Boll in the 
manner provided by the Act amounted to “forbearing 
to do something that is consonant to right and justice” 
as contemplated in Section 45, Proviso (c) of the Specific 
Belief Act and that in sneh cases the Court could issue 
an order in the form of mandamus. 

[Fletcher, J. 19-2-1912. 16 C. W. N. p. 472 wdlB G. L. 3. 

p. 494.3 - 
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Sch. 1 V, 
Kiiles 9 k 
in (0) & 

»GCB 3S&50 
SlfietioH 
HrpreHPHtfi- 
tionofCnm-' 
prtnieit ett\^ 
Ciitnnhtiifi 
Vot(/t 


Re 

Mr«N.O.Sen. 


FAectwn — Ihtlcs 9 mid 10 fO), Scin'dule IV — Reprcsenta- 
iion oj CoiiipuiiirH, etc — "One niduidunl 
son," Menninif oj — (hnnuhilive voles, Liniit sci 
by Idee 50. 


In re 

Mk Nisith Chandra Sun. 

In connection with the (leneral h'lection held in 
Mai'ch, 1912, Baliu I’liya Nath Mallik a candidate for 
election as a Commissioner foi Ward No. 22 made an 
application under Rule 9 of Schedule IV that his name 
bo entered in the Voteis' List foi Ihe Ward as the poi- 
son duly qualified to vote on behalf of a lui{ie number 
of companies, firms and Hindu joint families. This 
was opposed by Mr. Nisith Chuiuha Sen wlio was also 
a candidate for election lor the same Ward on tlu' 
ground that such representative of the company, firm, 
<*tc., must himself be a member thereof which Babu 
I’riya Nath Mallik was not. Mr. Sen obtained a lule 
from Mr. Justice Fletcher calling on the Chairman to 
to show cause why he should not prejiare a revised list 
of vote.rs for Ward No. 22 by ii'jectiiig the a])plicationB 
filed by Babu Priya Nath Mallik. 

The Ruled bearing on the point are Rule 9 and Rule 
10 (9) of Schedule IV and the whole question turned on 
what meaning is to be attached to the word ‘ ‘individual’ ’ 
Cill these Rules. The argument on behalf of tlio Chair- 
man and of Babu Priya Nath Mallik was that “indivi- 
doaP* only meant "single” and that therefore anybody 
ciMdldl lepreseiit a company, etc., although he may have 
nd.;*^0|meot>on.with it. It was contended on behalf of 
Mr, qflsith Chandra Sen that if the above interpretation 
were correct the word “one” was unnecessary in the 
Raje and tiiatthe word “indWdual” indicates that the 
ihebiQ|tB to the association, etc. 
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It was held by Mr. Justice Fletcher that the statute 
-could not have intended to authorise the Chairman to io( 9 )^ 
place on the list an individual who had no connection SeM.^ M 
with the association he was to represent and who had 
not even heard of the association or family; that if such 
a proposition were intended it would require extraordi- Cumuiative 
narily strong words in the statute. He came therefore 
to tlie conclusion that, in the absence of clear words in 
the statute to indicate the contrary, the word “indivi- 
dual” would have the ordinary natural meaning viz., 
a person belonging to a class and that therefore the “in- 
dividual” claiming to represent a company, etc., has 
got to be a member thereof. 

.Incidentally the question was raised as regards Sec. 

50 which provides that no person shall give more than 
eleven votes in any one ward. Mr. Justice Fletcher’s 
finding was tliat the statute did not intend in the case 
of a Hindu joint family or’ other association that one 
gentleman should get hundreds or perhaps thousands Mr.N.C.Sa]a 
of votes in any one ward, and that the intention of the 
statute was that a member of a Hindu jdnt family, etc., 
might be placed on the electoral roll as representing the 
family or association. 

The Buie was made absolute with costs. Against this 
order Babu Priya Nath Mallik appealed. 

Held — That the expression “any one individmd per- 
son” found in Buie 9 should be read together wjfii, 
controlled by the expressitm “association of individoals’’ 
which immediately precedes it. 

That, BO read, the field of sdectbrn; for reprddndth- 
'tito would be liipited to those individuals 
several assodations indicated in the Bnlea '(ij» 

> .'IStat tins view of the Bole wonld acdcont for : (he 
JMwieadiat nnusoal expvession “any one per- 

,t»n?’ vdiieh wooH have been unhqpes&aiy had the words 
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ijofa. IV, borne the unlimited eigoificuDce for which Babu Briya 

Nath Mallik contended, and that it would provide a safe- 

6ecs. snABO. guaid against the concentration of voting power in one 
Election 

Eopreeeitiii- porson. 

contraiy to pubhc policy and di'trimental 
CHmitlabve to thg public interest that persons should give their 
(Jrarid) votes without reason to some stranger before even the 
nomination of candidates, and that such candidate should 
go to the poll with a large number of votes in his poc* 
het to be cast by him in favour of his own candidature. 

gt It was pointed out by Mr. Justice Wooilroffe that the 
Mr.N.C.Ben. difficulty would not have arisen if only the word “mem- 
bers” had been inserted. 

[JenfcuM, C.*J and Woudroffe, J 20-2-1912. 15 O L ,1. t> 4&a] 


Dangerous and Offenswe Trades License, for — Iron in 
Schedule XVIIl (8) v'hether inclusive of Steel. 

Ganoa Nabain Pal 


vs. 

CoBPOBATIOM. 


8cta.xviii The petitioner was prosecuted before the MumcijU*' 
W- . IlCagistrate for storing iron plates, etc. at 80-1, Ps|Afam 
... Oh<^ Slareet without a license under SeeHtn 466. 

oontention was that in Schedule XVIII (8) only iron 
was spedfied and that as the articles were of steel he 
bound to take out a license. The point for 
wraa therefore whether the expression “iron'*' . 
fi^'6d^]de XVni (8) included ‘'steel”. The Magic- . 
iilite alter quoting several authoritifs held that sted 
. ddy a form oi iron. He farther {Runted out that 
' thp mlsr .rneaniijig which ooald,% s^tadited to the wmd' 
|9h|ied«^.XVPI’f8) ed ae to eatry out &e objeot 
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o{ the law was that it was used as a generic word and in- ^**j^^* 
duded all descriptions of iron. It would have been ob- Dtaumwu 
vlously unjust and was therefore presumably not in- 
tended that a person storing cast-irou or wronght-iron ifSua. 
in any premises without a license under Section 466 
would bo liable to punishment and that a person storing 
steel under similar circumstances would not be so liable. 

Li this view the Magistrate convicted the petitioner and 
sentenced him to pay a fine of Bs. 25. The petitioner 
thereupon moved the Hi^ Court. 

Held — That “iron” does include “steel”. 

[Mookherjee and Vincent, JJ. 31-7-1909. 10 0 L. J. p. 486 J 


(hLiicrshtii oj Land, Dispute, re — BtUon’s Map ad~ 
nrnnble in Boundary Disputes — Non-attendance 
of Witness — Process to compel attendance. 


Upbnoba Nath Ghosb & anothbb 
vs. 

CoRPOBATlOM. 


This, was a dispute regarding the ownership df a small 
plot of land in Bhowanipore. 

Ths allegation of the plaintiibs was that the land In 
question was part of a holding of theirs in the Ckwem- 
ment Bstote of Panchanagram and that in any com 
M iey had been in possession ot the same lor nway yean 
and had acquired a title to it by adverse poss^uion vdie- 
'ther.the land was ori^^lly induded in 'iheilif' .is^^ 
•ax not. 


Owi^Aip 
^ land 
BUMa 
Mop\ 
admi^m 


The oonteaiiaon on behalf of the wais tSbat 

the land in dkpnte.had been meainiifed' pMt el a 
^biio vpad in oeitain pmaeadiags wideeibe 
and had hew shown aa«^ in 
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OlOWt'Bktp 

v/Land 

BUM9 

(codH.) 


Upendra 
llatib Ghoae 
k another 

mt. 

Coiporation. 


In the Munsiff’s Court a servant of the Municipality 
was summoned at the plaintiffs’ instance to produce cer> 
tain documents which the plaintiffs maintained would 
support their case of adverse possession of the land, but 
he failed or declined to attend and an application made 
by the plaintiffs for a warrant to compel his attendance 
was rejected by the Munsiff on the ground that no such 
application could be allowed as witnesses had alreidy 
been examined and the plaintiffs’ case had nearly been 
completed. 

The Munsiff did not accept the evidence of title ad- 
duced by the plaintiffs and did not find any proof of 
adverse possession and dismissed the suit. 

The petitioners thereupon appealed to the District 
Judge who came to the ^ding that the land had not 
been in their possession for 12 years. He expressed 
the opinion that the plaintiffs had deliberately suppressed 
tlieir title deeds and produced other deeds containing 
boundaries which were obviously erroneous. 

The next iipi>eHl was to the High Court and was heard 
by Mr. Justice Vincent Two points were pressed in 
favour of the plaintiffs, (1) that Billon's map was not 
a map prepared under the authority of Government as 
the Sovereign power but one prepared by Government 
as landlord in its own interest and that therefore it had 
been wrongly admitted in evidence and (2) that the 
Court of the first instance had improperly refused to 
'take steps to enforce the attendance of an important 
witness for the plaintiffs. 

The learned J'udge held that the map in questkin 
thptti^ not possibly admissible as a public ri$C(^ was 
undoubtedly admissible under Section IS of the Endenee ' 
Aetj.that oonridmring the stage to which tiie case had 
nlsniie^ when the application for a.warrant to compel 
pe attendance of tiie defaultii^ witness was made tiie 
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Mansiff’s order rejecting such application was proper. 
He dismissed the appeal. Against this decision the 
petitioners appealed. 

Held — That Billon's map was admissible, if not un- 
der Sec. 88, still under See. 18 of the Evidence Act, and 
that the value to be attributed to it, when admitted, was 
a matter to be determined by the Court of fact. 

That the conduct of the Municipal servant who failed 
to attend was most reprehensible and that the reasons 
under which the Munsiff rejected the application for 
a warrant were not satisfactory. 


OwnersAijj 
of Lana 
BilUm'i 


adnUnibh, 

(conoid.) 


The decrees of the lower Courts were set aside and Upendrn 
it was ordered that there should be a re-hearing after 
coinpelling tiie witness to attend and to produce the do^ vd. 
cuments. Corporation. 


[Jenkins C. J and Ohatterjee, J. 24-S>ll. 16 0 W. N p. 116 ] 
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Lkqai. Opinions. 




PART II. 
Le^dl Opinions. 


Building of the tvaiehouse class — Building partly used 
as shops and godowns and partly for residential 
purposes, hoiv to be treated — Abutment on tivo 
roads, one m a notified area and the other m a 
no7i-gazetted locality, effect of 

Case. 

(Submitted by the parties,) 

Messrs. Tara Chand Ghoneshamdas, want to pull Secs 3^4) 
down most part of the existing building, partly four stnldi^ef 
storeyed and partly three-storeyed, and a small portion Tro»^o«w 
one-storeyed at premises No. 160, Harrison Boad, and 
to erect a new structure four storeys high in its place 
as per plan submitted. 

They submitted the plans first on the 4th day of 
April last and asked for sanction to the proposed build- 
ing as a “Building of the warehouse class” as defined 
in clause (4) of Sec. 3 of the Calcutta Municipal Act, 
the erection, of “Building at the warehouse class” hav- 
ing been declared by Notification in the Calcutta 
Gazette under Sec. 867 of the Act, to be allowable in 
(among other localities) Harrison Boad. 

Those plans were refused on the 18th April, 1911, by 
the District Building Surveyor on the following grounds 
as per his memo. No. II B 74 and against each 
item, is mentioned what action or reply the applicants 
took or gave witli reference thereto: — 

1. Pin of fuh ^ stoald Iw Thi« wm complied with by 
given and pnipoM % which each the appHcantc. 
room of «very floor will be utMtd 
ahoald be noted in tbe plen (No 
^rule Vea quoted in support of 
tliift GhjeeiiM). 
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Case. — ( eonW.) 


Sees 3(4) 2 Plan is incorroct ab the ex> 

& 367. istitiK covered bpacob ate hlie*vii 
Jiutlfftuff of ab open in the plan 
Waif house , „ » u 

das* ^ iXuight uf the building 

(contd.) abutting on Hoop Chand Hoy’s 
iStreot will interBeet the lines 
diawn at an angle ot 45^ (Hule 
2 oi Schedule XVIL) 


4 Front elevation ahould bo 
fiubnutted for approval of the 
architectural features. 


rile plan related to the pro* 
posed btriictiire, so appUcants 
ignoied this objection 

'I’he applicants pointed out 
that this v^ds ii ' Building *i 
tile warediouse class" and th* 
word “45°’ in Rule 2 should 
be read as “56i°” rtf/r Rule 
23 (1), it being within the de- 
dal ed area 

Fiont elevation w<\s supplied 


The memo, concluded by saying that the case will he 
referred to Deputy Chairman for oi’ders wliethcr tho 
building is to be treated as a “Building of the wre- 
house class’’ and Buies 17, “22 and ‘24 of Schedule XVII 
are to be relaxed. 


The plans were resubmitted with letter together with 
a fnmt elevation and plans ol each floor, etc., on the 
ICth May, 1911. Thereupon a ufeieiice was made 'ly 
the Distiict Building Sun’oyor to the Deputy Chairman 
as to the proposed huildiiig being a “Building of tho 
warehouse class” or not. Meanwhile, an alteration in 
the Building Ilnles relating to “Buildings of tlie ware- 
house class” was made witli the saiietion of fiovemment 
to the effect that every such building rausK have a cart 
passage so that carts may go inside the premises instead 
of being loaded or unloaded on the public street. 

The Deputy Chairman placed the matter before the 
Chairman witli a siiggostioii that a passage 8 feet wide 
tor carts should be insisted on iiml the Chairman agreed 
to the same. Thereafter the District Building Hurveyor 
again sent the plans back on the 8th June 1911, witl- 
the following remarks : — 

(1)' IFhO' passage uffordmg tweess to carts inside 
should he at least 8 feet wide. 
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Case. — {contd.) 

(2) On rtisnbmiBsion of corrected plane, the cm© will 
be placed before the Roads, etc., Bub-Committee for ap- Buildaigof 
pioval of the architectural features. 

The applicants resubmitted the plans on the 7th (contd) 
July last with a letter of that date. But a few days 
thereafter their Gomastu with their Attorney interviewed 
the present Deputy Chairman and agreed to make a pas- 
sage 8 feet and to make a few minor alterations with the 
view to expedite sanction. A modified plan was sub- 
mitted on the 19th day of July last. The Deputy Chair 
man put up the same before the Roads, etc., Sub-Com- 
uiittee for approval of the architectural features. At 
the meeting, however, Mr. Rutter appeared on behalf 
of a neighbouring owner to oppose the sanction and the 
Deputy Chainnan then read a> note which had appa- 
rently been drafted before the apphcants’ man saw him 
as aforesaid, as it clearly did not refer to the modified 
plan. 

After one adjournment the matter came up before the 
Roads, etc., Sub-Committee again on the 81st July last 
before whom the applicants appeared by their Attorney 
pursuant to Notice and the Attorneys for two neighbours 
also appeared to oppose the sanction of the plan. It then 
appeared .i^at though the matter came up before the 
Committee for approval of the architectural features, the' 

Deputy Chairman’s note contained various subjeets 
which could not come before the Committee. The ap- 
plicants’ Solicitor pointed out that the Committee could 
not go into all those questions, but the Deputy Gbaiimsn 
explained that he felt doubtful as to whether it Vrae a 
'‘Building of the warehouse class:” hence he had ihstde a 
reference to (he Committee. The. appiicents* Solicitor 
objected to the reference as being wholly inp^fular and 
vlim vvres. However, the Gonxmittoe ,went' the 
question and their discuasion was cahhned to whetitot 
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Case. — {contd.) 

Sees 3(4) the boilding was a “Building of the warehouse class” 
Bididmgoj or not. Finally it was decided to obtain the opinion of 
Warehmut Mr. Q. p. Sinha on a joint case, at the expense of the 
(contd.) apphoants. 

The question upon which the Committee desire to take 
Counsel’s opinion is whether the building in question 
would be a “Building of the warehouse class.” 

The applicants roly on the definition of the terra in 
the Act, clause (4) of Sec. 8 and to the cubical extent of 
the building, wUch is much more than 1,50.000 c. ft., 
being about 5,42,000 c. ft., and it is not a dwelling 
house, inasmuch as only the rooms on the topmost 
storey are intended for residence and therefore the build- 
ing is neither wholly or principally constructed for 
human habitation see definition ot dw'elhng-housc, 
clause (18) Sec. 8. 

The Committee contend, in the first place, that the 
building is, properly speaking, not one building but 
several detached buildings with passages between them, 
which the applicants seek to connect by means of bridges, 
but notwithstanding such bridges the several buildings 
cannot be considered as one boilding nor can the ag- 
gregate cubical extent of thq said several detached build 
ings each of which taken by itself comes to less than 
l,i^,000 cubic feet, be taken to satisfy the mmimum 
CUl;$caI extent of a “Building of the warehouse class” 
as laid downin the definition. 

I|eoondly, the Committee contend that a building 
jfibops, on the ground floor, godowns cm the 
'4torey, offices on the third storey and dwelling 
on the fourth storey, as shewn in the plans in 
cannot he said to be a “Boilding of the warn- 

g l^'jfclMs” irrespective of the (itpbicsl extent, but tluu 
;,|a,hui)diug should be a domestic building although, 
‘‘dwelling house.” 
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Case. — {contd.) 

Tn aiiswei to the above the applicants contend fol- Sew^3'4) 
lows : — Building t/ 

With regaid to No 1. Secs. 870 to 877 relating t<i th« 
sanction of Buildings and Building sites, and Rule 80 (contd!) 
in Schedule XVII contemplate the unit of a building site 
to be land comprised within one premises bearing a pre- 
miseS'Uumber in the Assessment Book, and a building 
is the building on one site, whether such building b<* 
continuous or detached. Familiar instances are afford- 
ed by Hindu dwelling houses consistiDg of outer apart- 
ments, inner apartments, coach-houses etc., and in 
the European quarter of the town, houses consisting of 
the main building or buildings and out-houses, coach- 
lionses, sen’ants' quai'ters, etc. If these bad been 
meant to be treated as separate 'buildings, the law would 
have rendered a separate application for sanction neces- 
sary in each case, that ts, the main building or buildings 
separately, and the out-houses separately. But that is 
not so. Apart from that the building in the present 
case cannot, without an undue stretch of Idle imagina- 
tion, be called separate buildings. However, the bridges 
remove the last vestige of a doubt, if any could still be 
entertained, in the matter. The applicants wanted to 
put up gratings over the 6 feet passages, but the Deputy 
Chairman did not like the idea. In any case, however, 
the ai^licants can join the several portions ti the bnild' 
ing together into as homogenous a mass as anybody oould 
denre, if that is what the law requires. 

With regard to No. 2. In the Act bnjldings/are 
t^xiadly divided into two dasses, nain^,'' 
buildings” and “huts.” Masonry haSdings ans'siiii^- 
divided into (1) Public buildings, the 

war^ouse class, and (8) Doihest^ 

(Sude a dwelling-house, Hese dase^ cl build- 
ings^ a« also a dweUing-hooiis, hen^:j^,)defi^ the 
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Secs. 3(4) Act. There caunot be any confusion between a “public 
building” and any other class of building. The build- 
WartkouM mg in question is not a “public building” nor a “dwel- 
(cfflotd ' ^’*^8 house,” inasmuch as it is neither wholly nor prin- 

cipally used or intended for human habitation. It must 
therefore be either a “building of the warehouse class’ 
or a “domestic Building” other than a dwellmg-house*". 
Now, having regard to the definition of these two terms, 
excluding a dwelling house, the hne of demarcation be- 
tween the two can only be the bulk of the building, those 
(not being “Public buildings” or “Dwelling houses”) 
having a cubical extent of 1,50,000 c. ft. or over being 
“Buildings of the warehouse class" and those having a 
cubical extent below that figure being “Domestic build- 
ings.” 

Counsel will be pleased to express his opinion on the 
following : — 

(1) Is the building in this cast' such as comes within 
the category of “any other masonry building exceeding 
in cubical extent 1,50,000 c. ft.” as stated in clause (4) 
of Sec. 8, or is it to be considered a group of separate 
buildings, each being less than 1,50,000 c.ft., in cubical 
extent, the aggregate of which cannot be taken to bring 
the same within the category aforesaid? 

(2) Should the answer to the above be against the 

appUcaiits, is it not open to them to cover up all or a 
majbr' portion of the 6 ft. passage and thereby bring it 
.^hiiin, the category aforesaid. > 

<8) Is the building in question a “building,pfi»>.ifae 
kar^ouse claw’’ as defined in tlie Act or is it a “domes- 
tio building,” independently of the questiemB Nos. fl) 
8nd(a)k,; 

’ . (ii Having wgaid to the Rules 80 and 81 in Sche- 
dals and^i^ i^ts of the ease, is n^ the Chainnra 
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,iL barred from I'iiiHiug the question as to the class of the 
building after the memo, of the District Building fcinr- HuiMmgo/ 
voyoi No. B/n ddh. diiti^d 8th Juno, 1911? 

(6) Were tlie proceedings before the General Com- (contd.) 
inittee legal or were they ultra iure«? 

Opinion. 

(Ohtanied by the parties ) 

1. In our opinion the building is to be considered one 
building and not detached buildings. 

.2. Question does not arise. 

3. In our opinion the building in question is a build- 
ing of the Warehouse class. 

4. & 5. Questions 4 & 5 raise questions of consider- 
able difficult}' and the same, in view of our opinion, do 
not arise in this case, and we do not desire to, express any 
opinion for the ])resent, regard being had to the limited 
time at oni disposal. 

7th. September 1911. S. P. Sinha. 

B. C. MrrcBB. 


Case. 

(Submitted by the Corporation.) < ■ 

Messrs. Tara Chand Ghansam Das, menlianita oi Cal’ 
cutta, have taken a lease of the premiss bearing. Nds 
160, Harrison Boad and 10, Boop Cbttad Bojr'a 
with liberty to make additions and alt^prations thereto. 

The building bearing Ihese t^o ‘nnm^ie 9 ».j in^ fpon 
Harrison Bead on the nmi^ to Boqp Cffiand Hoy 's Streei 
on &e south. The two numbers ireie sometime ago <ii 
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Seas 3(4j 181)8) amalgamated into one No. 1(50, Harrifwm Road, 
oj purpoae for which it was so amalgamated would 

WmehouM appear hereafter. 

(pontd.) The main portion of the InuldingB Nos. 1(50. Harrison 
Road and 10, Roop Chand Roy’s Street, now 160, 
Harrison Road abuts on Harrison Road to a certain 
depth to the south, and behind this were a tiled shed 
and some buildings of the applicants, extending towards 
Roop Chand Roy’s Street, which have been demolished 
by the applicimts. 

Harrison Road is a big rOad and is used for purposes 
0 ^ trade and residence. Roop Chand Roy’s Street is a 
I'arrow street used generally for dwelling and residential 
purposes. It has not been declared as a street in which 
the erection of buildings of the warehouse class will bo 
allowed (Sec. 867 (i) (c) (iii), Act TTI of 1899). 

The passage to the east of the above premises opens 
both on Roop Chand Roy's Street and Harrison Rood* 
s-i that the premises though numbered from Harrison 
Road may be said to abut on both Harrison Road and 
Roop Chand Roy's Street. 


[Hie Government of Bengal on the recommendation of 
the Coi|xnation published a declaration under Section 
867 of the Municipal Act declaring that a portion of Harri- 
son Road including the portion on which the building 
stMids is a locality where buildings of a warehouse class 
wouj^ be allowed. This meant that such buildings would 
h^idVjsriied by a particular set of regulations to be fopn 1 
1)8 T of Schedule XVII to the Act, the benefit of 
be enjoyed in the case of build- 
lMii'«.&e warehouse class in area not notified under 
Bee. ‘tUSlfMl) (c), 

\ Chand Ghansaoi Has relying on the 
i^twdn^pn and the amalgatnatitm th^ 
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building into one 160, Harrison Boad submitted a plan 

showing additions and alterations to the premises No. BuUdmg <tf 

160, Harrison Boad, (which includes the premises for- 

morly bearing the number 10, Boop Ghand Boy’s Street (contd.) 

now amalgamated with 160, Hairispn Boad) and claimed 

that the same should be treated as a building of the 

warehouse class. 

The matter came up before the Beads and Buildings 
Sub-Committee of the Corporation on the Slst August, 

1911. It would appear from the Proceedings that Messrs. 

Tara Chand Ghansam Das were required to submit a 
case for Counsel’s opinion. 

When the matter came up before the General Com- 
mittee of the Corporation for confirmation on the 21st 
September, 1911, objections were taken on behalf of 
Babu Banku Lai Dhar, a neighbouring owner of the pre- 
mises No. 8/4, Boop Chand Boy’s Street lying to the 
East of No. 160, Harrison Boad, to the opinion so placed 
before the Committee, on the ground that the case sub" 
mitted was not full and exhaustive. The General Com- 
mittee gave liberty to Babu Banku |jal Dhar to submit 
a case. The resolution of the General Committee wifi 
appear from the said proceedings. 

The case submitted as aforesaid did not touch on the 
following facts : — 

(1) That the portion of the premises 160* BEarxisoii 

Boad abutting on Harrison Boad is not ififend^ tO' he 
palled down. This is a four storeyed jcd yhi eh 

the ground-fioor is used for i^ops let outlieparatl^y 
sdcond and tiurd floors are used for itei^ii<l|iitial purposes,' 
and the first floor is used as gaddis OfiKeef, Part 

of the first floor also appears*, to be oCcupi^ at n^t; 

(2) That, as would ap^ &om Ihe.plap submitted. 

<»d the present use of portion mi Harrison 
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8«c«.3(4) Boadli the building intended to be constructed would be 
used w follows;— . „ . 

WanhcuH (a) The old portion abutting on Harrison Boad 
(conM'.i ^ould be UMd partly for residential purposes and partly 
as shops and offices as stated above. 

(b) The new portion on the back of the said portion 
would be constructed for being let out in separate rooms 
to different persons, on the ground floor for shops, on 
the first floor as godowns, on the second floor as offees 
while the topmost floor would be used for residential 
purposes. 

Hiie air and light of the adjoining bnildiixgs will no 
doubt be affected by the constxuction of the proposed 
building, but the Corporation of Calcutta requires an 
opinion as to whether the building intended to l>e cons- 
tructed is a building of the warehouse class under Kec. 
8 (4) of the Municipal Act and whether its construction 
will be regulated by the provisions of Sec. 867 (i) (c) (ii) 
or of Sec. 367 (1) (c) (iii) of Act. Ill of 1899. 


In the circumstances Counsel is requested to advise : — ' 


]. Whether having regard to the present condition 
and' position of the building which will not be domo- 
li^ed, mid the nature, extent and scope of tho building in- 
tended to .be put up as shown in the plan and stated 
above, tire, whole Wlding comes under the definition 
txtolitined in the Municipal Act of a building of ware- 


iiodfi{S>ejidiSs? ' 

the building proposed to be erected is a 
of tb^.vvi|A;bhouse class, regard being had to the 


Pciipjipat it be a four-storeyed masmrry building 
extent erne hundred ai;d fifty 
laet,. to be,^Bsed for the following pur- 
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Case. — {concld^ 

(hi) Second-floor for ofBces. 

(iv) Third-floor for residence and regard also 
being had to the fact that the rooms will be 
let to separate tenants and not as a whole. (contd.) 

3. Whether so far as the proposed building abuts 
on Roop Ghand Boy’s Street the sanie is not subject to 
the provisions of Buie 29 of Schedule XVII of the Act? 

In other words, whether having regard to the fact that 
the building will abut at <me end on Boop Ghand Boy’s 
Street, which is not an area declared under Sec. 

8(>7 (1) (c) (iii), the building will not be governed 
rather by the provisions of Sec. 867 (1) (c) (ii) than by 
those of Sec. 867 (i) (c) (iii). 

• 

4. Whether the letting of the ground-floor consist- 
ing of shops to different persons separately would not 
take the building out of the category of warehouse class 
buildings whidi would appear to mean an entire whole, 
used solely for warehouse purpose or purposes immo- 
diately connected with it. 

5. Whether the separate uses to which the buildittg 
is to be put as above stated would not ctmtravene tiie, 
provisions of tho law relating to building otlier than, 
wkrehouso. 

6. And generally whether tiib anthorily sho^ 

sanction the plan as a building of the .WfcShOQCle* class, 
orndt? ’ ’ 


6raaoir. 

(Obtamed hy the 

*‘l. Having re^iard to and' 

of itiie bnildii^ (A be detp(#faed; 



( 50 ) 

Opinion. — (contd.) 

Se«s 3(4) and to the nature, extent and scope of the Wlding 
which it is intended to erect as shown in the plan and 
WarekouM as stated in the instructions, I am of opinion that the 
(co^.‘) whole building must be regarded as a building of the 
warehouse class as defined by Section 8 (4) of the Cal- 
cutta Municipal Act. 

By that defintiem any masonry building exceeding 
150.(XK} cubic feet in extent which is not a “public 
building” as defined by clause (86) of the same Section 
i? a “building of the warehouse class.” . 

Inasmuch as the building in gneMion exceeds the 
specified cubical area and is not a public building with- 
in the defintion it must, upon a strict interpretation' f>f 
the Act, necessarily be regarded as a “building of the 
warehouse class.” 

It is observable that the definitiion of the expression 
“building the warehouse chbs” in the Calcutta 
Municipal Act is taken directly from tlie London Build- 
ing Act 1894, with this remarkable difference, that 
whereas the definition in the London Act omiclades 
I with Bie words Vhich is neither a public building nor a 
dcHuestac building,” the Calcutta Act concludes with 
tiiO words “wMch is not a public building as defined in 
this Sestibn,” omitting the words “nor a domestic 
buBding,” 

Xhis poeuliar wording may in some cases, and 
'I^Ossibly in the present case, achieve results which were 
by the framers of the Act, but so long 
rStp ilb femaihB maamended, the ordinary grammatical 
must bo given to it, unless , another oonstrae* 
jtiMt t>4 wurai^^ by express de<&i<m of the B3gh 

* 2. the poealiai;ity of dihe wording tiie 

datodtioti iti tim Caloirtta I lUtt W' o^skn ^ 
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building proposed to bo erected is a building of the Seca 3(4) 
warehouse class, although it is intended to be used as Bmidxngof 
shops, godowns, offices and residence, and although the WanAowe 
residential rooms on the third floor are intended to be 
let to separate tenants. 

8. Harrison Hoad having been declared to be a 
locality within which the erection (A- buildings of the 
warehouse class will be allowed, under Section 867 (1)' 

(c) (iii) of the Act, that sub-clause is, in my opinion, 
applicable notwithstanding that a portion ot the pro- 
posed building will abut on Boop Ghand Boy’s Street 
which is not a locality so declared. 

4‘. Having regard to the definition I am of opinion 
that the letting of the ground-floor shops to different 
tenants would not remove tiie building from the cate- 
gory of a building of the warehouse class. Tbonedt the 
shops will be separate, yet each will be structurally con- 
nected with add form part of one building. 

5. The separate uses to which the building. is intend- 
ed to bC'j^ut, i e., the fact that the different floors are 
to be used as shops, godowns, offices^ and residence res- 
pectively will not contravene the law, provided that tiie 
building plans comply in all relqpects with the require- 
ments of the Act as regards buUdir^ of the 'jitaretouse 
class. 

6. In my opimon the autiurities in oonstdering the 
plan should regard the building md 

dase, and if it combes in all rnspeet| 'jy^.jFjsquhe- 
inei^ of the Act as to buildings of 
sanetion (he plan, 

■Q. 


10th /one, 1912. 



Secs 3(30) 
&32. 

Rwiver if 
OiPne? or 
Qccupitr, 


( S2 ) 


Position of Receiver — Liability in case of 
Bustee Improvements, 


Case. 

Goiiossrs attention is invited to Sec. 013 of the Cal- 
entta Municipal Act and to Uie decision of the case Fink 
f*. Corporation (Vide pp. 1 and 2, Part I of Legal Opi- 
nions and Balings). 

1. Whether a Beceiver appointed by a Court of Law 
oan be treated as an owner or occupier vithin Ihe uioan- 
ing of the said words under the Calcutta Municipal Act? 

2,1 Whether a Notice under Sec. 408 can be seived 
on a Beceiver to carry out Bustee impi-ovements, and ui 
default of compliance with the Notice what steps 'can 'bo 
(faken to cany out such improvements? 

S. Is service of a Notice on the Beceiver binding 
upon the parties, i.c., the beneficiaries? 

4. Assuming that there is a Beceiver, cannot the 
'benefidaries be proceeded against mstead I'l thii Bo- 
ceiver after due and proper service of notice on the bene- 
fioiarieB? 

' 6. And generdly as to the steps to be taken in con- 
nection with properties in the hands of a Beceiver? 


OmioN. 

i. In Imy bpiiiion unless and until the decision iii 
«•. Oaicutta Municipal Corporation, 7 C. W. N. 706 
.|i^. x^|Mllptedi .aom^whnt more folly in 80 Calcutta 721) 

the case must be regarded as 
ndihi^ty to the effect that a Beceiver ap-> 
imbM ;hy pa' Court is not an otvner within the 
in the Municipal Act; [although 
' 'm the Act, to the eff^^idiat a B^iver may 

^ CfCtun pOIpOee, 
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(€ lection o{ Commissioners), be regerded as an owner, ®*‘'|:^***^ 
does not appear to have been brought to the notice of p«eetve» %f 
the Court!. ow»«r or 

-* occvpitr* 

I limit my answer to the case of a Receiver appointed 'contd.) 
bj the High Court — ^Pink’s case, above referred to, re- 
lates to such a Receiver — and I believe it has always 
been considered that the jurisdiction of the High Court 
in relation to Receivers is founded to some extent upon 
the juiisditctioii possessed by the Old Supreme Court, 
under its Charter of 1774, and does not depend entirely 
upon the statutory jurisdiction under the Specific Re- 
lief Act and the Civil Procedure Codes. 

In the ^ase of a Receiver appointed by a Court other 
than the High Court, the decision in Fink's ease would 
not necessarily be an authority.’ Such a case, 1 ima- 
gine, is hardly likely to arise. If it does, I am not sure 
that the same conclusion should follow as that in 
Fink’s case. It might be affected by the circumstances 
under which the appointment of a Receiver was ordered 
and the terms of the atAst, considered in connection 
with the particular provisions of the Municipal Act out 
of which the question for deteitnination might s^ise. 

And the decision in Fink's base would not to a 
Receiver appointed by the parties <fiem8dlvea~~BS in ^ 
case (d Receivers apopinti^ jby Mortgage end 
tore Deeds, and other securittM, |wrtBen^ daedn* ear 
any other of the various insirunienha, finder 

wMch a Receiver is sometimes setdh f 

Receiver (of immovahle property) I' 
think, be in the pomtion cd on ^rM- 

sions of the Municipal Aett as he nMe the 

agent of some or o&er of thp 
for the oollectioa of the of IQie firaplrtjji', end, as 
mh would oome within the deftnition ^ ottmer in the 
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Secs 3(30) Act. The ponition of a Becoivcr — ^ouder the Court of 
xJetMr If Chancery at any rate is peculiar, 
owner or ^ Justice Chitty Said in his judgment in Cor- 
Tcontd j poration of Baoup v Smith, 44 Ch. Div. 895, “A Ee- 
oeiver is not an Agent for any other person and a Bo* 
ceiver is not a Trustee.” But this can hardly be said 
of a Beceiver appointed by the puiaes themselves, and 
His Lordship, in his judgment (p. 899) carefully points 
out that he is not spetdang of the Beceiver of the parties, 
(but of a Beceiver appointed by the Court of Chancery). 

This ease (Corporation of Bacup v Smith) is a deci- 
sion upon Sec. 74 of the Public Health Act of 1875, 
vrhich IS substantially the same, for the present pur- 
pose. as the definition of ouner in Sec. 8 (82) of our 
Municipal Act. It therefore distinctly supports the 
decision in Fink’s case. 

As regards the question as to the word occuptfr there 
can I think be no doubt. A Beceiver — ^however 
appointed— does not pay,' and is not liable to pay, the 
rent, to the owner, in the sense in which the expression 
'pay the rent*, or iiable to pay the rent’ is used in Sec. 
8 (30). 

He is clearly not an occupier within the definiti(aL(rf 
tire word in the Act. 

2. It therefcnre follows clearly that the notice cannot 
he served on the Beceiver, who is neither owner, noi* oc- 
cupier, within the meaning of the section. And Oor- 
pecaMonof Baoup vs. Smith, U. S. is a distinct authority 
lotdiiselleet. 

M 3). If6. Stu;h service is "bad”. Ckaporation of 
BtMhp «. Smith tr. S, 

> Hif, Hhati Is to say the Ooiporathm can take the 
tanl^miSasiires (inctuding the servioa of notied' upem the 
<» CkecAiilen <d huts, or ootiee upon the owners 
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of the land, under Sec. 408) to have the improvements Secs. 3 (30) 
carried out, as they could take if there wore no Reoeiv- ,/ 

er: With this qn.iJifieahon only, vtz., that to avoid the ow*** or 
possibility of trouble on the ground of improper inter- “^SSST) 
terence witli the Court’s Receiver the Corporation 
should apply in the suit in which the Receiver was ap- 
pomted for an order that they be at liberty notwith- 
standing the appointment of a Receiver in the suit, to 
take proceedings under Chapter XXYI of the Municipal 
Act for tlio improvement of the Bustee. Such an appli- 
cation, and order, (appropriate to the drcumstances of 
the, case) liad been applied for and made in the case in 
44 C’li Div. 395, that I have been referring to. 

The High Court would, I imAgine, ahnost as a mat- 
ter of course, make the order. 

Thos. R. Stoeob, 

18(/i June, 1911. 

Seuered DtUhcs ij Public Streets or only “Means of 
access” as contemplated tn'Rule (80) (2) (e). 

Case. 

Before the introduction of the sewer systSm into CM- Beo.3(S7)* 
cutta there were open drains along the streets and be- 
tween blocks of* buildings. With the introduction of 
the sewer system these drams were covered up, and 
gradually came to be used to give access to the buidings ^ werOf 
abutting on them. They are now known as 
ditches, and are maintained, cleansed and in some cm8S 
lighted by Ihe Corporation. 

A question has arisen as to whefhiv tWe^Md^taed 
ditches should be treeted as public sttoeti pfg-s 
poses of the building tegulaiima dr wbelhsk sbonld 
he treated as drains. 
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S«o.3(37)ft A public street is defined in Section 8 (87) of Act IH 

1899. A dtain is defined in Section 8 (fi) of the Act. 

It is to be noted that these sewered ditdies though 
public ftreeis covered up and used in many cases for access to build* 
"me^V ^ist as covered-up sewers or drains ; and in many 
cases where they are no longer required as passages to 
any other buildings, they or portions thereof are sold or 
otherwise disposed of to adjacent owners of buildings 
\(hich abut exclusively on such sewered ditches or the 
portions thereof and as such not required for the use of 
any other buildings. 

These sewered ditches when situated on the front of 
a building operate as the cause of great hardship on the 
owners of buildings in the regulation of heights of build- 
ings sought to be erected or re<erected on tiie site, as 
in most cases the width of suth sewered ditches vary 
firom 2 to 4 feet and as the height of i lildings allow- 
able would, under Buie 2 of Bch^ule XVII, come up to 
the width of the sewered ditches in front or one and a 
half timoB such width as the ease may Ix'. 

m > 

In 1908 a case was sent to the Ilon’ble Advocate-Gene- 
ral, Mr. L. P. Pagh> to whether a sewered ditch was a 
public street or not. The learned counsel on a considera- 
tion of Sec. 8 (87) and Sac. 854 of Act III B. 0. arrived 
at tiie following condusion : — 

"t am of Opinion that the passage as above described 
on whirih, as 1 understand, the public have a right of way 
is A piiblio stieel within meaning of Sections 8 (87) 
said of the Act." 

, 3l||l Stjimutted that the case was imperfectly pot and, 
^e^tteSE^iiim t|i the Advocate^eheral was not drawu to’ 
^e otH^ a^ootiMAl Use of the sewered ditches aforesaid 
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ad sewers or drains, and that at least for the purposes of 
regulation of building heights these sewered ditches 
should be treated as covered up sewers. 

The Advocate-General is requested to advise whether 
these sewered ditehes should, for the purposes of the re- 
gulation of building heights* be treated as public streets 
or whether they should be treated only as existing means 
of access to buildings within the meaning of Buie 80 (e) 
of Schedule XVH of Act HI. B. C. of 1899? 


8«c. 3 (37) k 
Bale 30 (2 (e), 
Scb. XVII. 
Sewered 
Ditches if 
pubhe areets 
or oniy 
** means of 
access,** 
(contd.) 


OmioK. 

The case of a covered sewer becoming converted into 
a narrow passage between two lines of buildings, and 
thereby serving as a means of access to such buildings 
does not appear to have been contemplated by the 
flamers of the Calcutta Municipal Act 1899. 

If in any particular instance it could be established 
Ihat subsequent to the date of the covering in of &e 
sewer which was formerly an e^esr sewer, the public have 
acquired a right of way over and along the surface, this 
would amount to “a passage, whether a jAtproughfare or 
not over which the publio h&ve a right of way’* and, as 
such, it would be a ‘’pubhe street” within the definition 
contained in Sm. 8 (87) of ^ Act, and would, in eonse* 
quence, be subject to the building raquirementa ci the 
other sections of the Act. 

In my opinion, however, it would, in WMiat tMSk, he ex'- 
tvemely improbable that a pdbHo df'Wai;^'«l die- 
tingnished from a inexe easeihent m of to 
particular doorways or q^mdngs iid^ 
in^ could be proved. 1 am (^nnhm. daSMiagiiaL’tbat 
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Sec. 3 (37) ft for the purpose of regulations as to the height of build- 

ings, etc., such passages should be regarded by the Cor- 

Semred poration merely as existing means of access to buildings 

vithin the meaning of Schedule XVII Buie 80 (e) of the 

or only Act, and not as public streets. 

''meant of 

arctf, ” In the circumstances it would seem exjiedient and ad- 
(toiu Id.) jjjg pjjstiiig Icgislation should be supidenieiit- 

ed bO as to enable the Corporation or the Chairman aft°r 
inspection of the sibi to declare that in the particular 
case the ordinary rules as to height of buildings, side 
spaces, etc., shall be applicable. 

0. H. B. Kevbick, 

21«f January, 1910. Advorate-Genctal 


Recreation ground equipped u'ith Oiimrunlic upjmhttwi — 
Contribution to Volunteer Band — // erpeuditurt. 
legal. 

Case. 

JVo written case was submitted. TJie o])iui«n was 
obtained in conference. 


OpnaoN. 

l^t4(S){xi). I feel grave doubts as to the power of the Calcutta 
Corporation (1) to pay for the provision of suitable ap- 
paratus for a playground in Halliday Square and (2) 
to pay a certain amount monthly for the establish- 
jgjenfe bn oontrection theremth. ^ 

Such powers have been conferred upon local autho- 
litiaa iA ’Bnglatid by special Acts e.g., the Museums 
and Oytonawnrat M 1891, and the Public Libraries 
Aetb genarii^. I do not think the provisions of Section 
^ ClwMe 9 of the Calcutta Municipal Act are wide 
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enough to cover the purpoeo in question. Clause 2, Sub- S^l4»8}{n). 

Clause xi, is the general and widest part of the section but 

it seems to me that the provision of gymnastic apparatus oMpontri- 

01 a gymnastic master does not come within the scope 

even of that wide clause. , 

(concld.) 

The question whether the Corporation can make a 
grant of Bs. 1,000 or any other sum annuually for the 
ijiuintenance of the Volunteer and Town Band is open 
to still graver doubts. 1 can hardly think that such • 
payment is likely to promote “the public health, 
safety or convenience”. 

It would appear that under the Public Health Act 
of 1H75, the Local Government Board held tliat Uiough 
a local authority might provide and pay for band 
stand and seats as adjuncts to .a public pleasure ground, 
it could not under the general law defray from the rates 
the e.xpense of a band of musicians (see Bindley ’s Pub- 
lic Health, 7th edition, page 878). This seems to 
have been changed by express legislation vtde tne 
Public Health Acts Amendment Act, 1907 Seo. 76, 

Clauses (c) and (d), which authorises local authorities 
(1) to provide apparatus for gamesy etc., and (2) to pro- 
vide or contribute towards the expenses of any band 
of musicians to perform in a park, etc. 

It seems to me therefore that in the absence of speci- 
fic provisions similar to the above or of words conferring 
a wider discretion than is given by Sec. 14 the Corpo- 
ration camiot pay or contribute towards the 
of the Band. 


March, 1918. 


fi., Bnma. 
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Election Roll — Owners and occupiers of huts valued at 
not less than Rs 300 per annum if eligible to vote. 

Gasb. 

37 (2)"^) (c), A question has arisen as to whether owners and occu- 
153, 164 & piers of huts in a Bustee or Bustee land are entitled to 
Svtowwn votes when such huts have been valued for assessment 
purposes at not less than Bs. 800 per annum. 

Beference should be made to Sec. 87, Clause (2) (a) (b) 
(c), 151 Proviso (1), 158, 164, 167 (8), 169, 166, 180; 
Bustee and bustee land are defined in Section 8 (5) &, (6) 
and under Section 4 the decision of the General Ccun- 
mittee is final as to whether a particular land is a Bustee 
or Bustee land. The consolidated rate it is to be noted, 
is ordinarily payable one-half by the owner and the other 
half by the occupier of the premises in question (vide 
Sec. 171). But under Section 180 the entire rate in 
lespect of Bustee land is payable by the owner and in 
assessing Bustee land the particulars or details wh'ch 
are noted are hereto annexed. But in the Assessment 
Begister all these details do not appea” 

A copy of the Assessment mti.y '» aK* unnered. 

Having regard to Sec. 164 (2) it is contended by some 
that those details alsolorm part and parcel of the Assess- 
ment Bodt. 

If tibe deidls referred to above be treated as part of the 
Assessment Book then eadi hut has got a separate valua- 
tion and a separate number, but if on the other hand, the 
Asseeament Begister as kept be referred to, then indivi- 
dual hats have no place therein so that they have no se- 
pamte valuafaon sad number- 

I0be wtsnis “b’uhhug*’ and ‘^land" are nowhere de- 
Ipid. is a buil^ vide definition Section 8 (22) 
is defined i» Section 8 (26), 
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Case. — {ooncld) 

The practice has hitherto been not to allow votes to 
hut owners or occupiers in Bustee land on the ground igs iMt 
that they do not pay any rates directly under the Act and ics* 
arc therefore not qualified to be entered in the Election 
Boll as voters, and farther their names are not entered A%*Mi(yie 
in the Assessment Begister or Book above referred to. ( 4 mhiM.) 


It has, however, now been contended on the strength 
of details of assessment above referred to that an owner 
or occupier of a hut in Bustee land whi<di[ appears to have 
been valued at Bs. 800 per annum is entitled to be a 
voter and if the same person happens to be both owner 
and occupier ho is entitled to be a voter of the hut winch 
has been valued at Bs. 150 per annum. The • lesont 
Election list has been prepared and is subject to revision 
— vide Election Buies. 


1. Counsel will please advise the Chairman as to the 
rights of these hut owners in Bustee land and oocupiers 
and the coarse to be adopted by the Chairman with re- 
ference to the revision of the Voters’ List. 


2. Whether having regard to Sections 87 and 165 and 
Boles 2, 8, 8 and 10 of Schedule IV new names oonld be 
entered in the Assessment Begister between 1st Decmn* 
ber and let January following, and thereaftersBidb names 
entered on the Voters’ tist ortElection Boll for the pur- 
poses of the ensuing Election. 


OepaoK. 

The questions relate to tile position of jmneid^ dl huts 

in ^istee land witii lefeimwe to till 

Hnta are required to be valued tike 

land for assessment patpoees (peotion'llD. * She pu/tl* 
colars of such assessments must be sttfesrua in a bool and 
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Opjnion. — {concld.) 

Secs. whether they appear in what the Corporation calls a 
68t” or whether they appear in what they 
m. call the “assessment book,” such book (tr books will 
mToeZ^n. constitute the “assessment book” mentioned in Sec. 

El%g%h\l%tyto ]()4 

(coi^d.) *>o-called “valuation list” does in fact contain the 

names of the hut owners but if it did not form a pai't of 
the assessment book imder See. 164, a hut owner could, 
as “owner” or “occiipipr,” claim to have his name en- 
tered under Sec. 1C6. 

It follows, therefore, that in preparing the Election Boll 
under Section 36 and accoding to Buie 2 of Schedule IV, 
the Chairman should enter the names of sucli hut owners 
as fulfil the requirements of Section 87. 

Having regard to the definition of hut m S(‘C. 8, Clause 
22, the word “building” in Sec. 37 does, in my opinion, 
include huts. 

(2) Any person who has his name entered in the “As- 
sessment Book” after the Ist of December may, if he ap- 
plies before the 1st of January next, claim to have his 
name entered m the Election Boll. 

10th January, 1912. S. P. Sinhx. 

Cuinujlyiii^e VoUa-^Limitation if applkahle in ca$e tf 
permna repreaenting i%fferent eornpaniea, etc. 

CUita. 


Not available. 



i I a|ti of that the proviso to Sec. 60 has no 

to a (Hise when a person is entitled to vote 
MpaoilieB. Thus if A holds powers ci at- 

finos* ttc.. 
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Opinion. — {conoid.) 

he will be entitled to vote for each nf the cuiupanies, 
firms, etc., though the total number of such votes ad'^oie*. 
ded together may exceed 11. My reading of the Pro- 
viso to See. 50 of the Act is thtCt no person can in one 
and the same capacity have more than 11 votes. There- 
fore, in the case above given, as also in the case of 
Receivers, Tiustees etc., the same person* if represent- 
ing different estates, will be entitled to vote separately 
in respect of each estate. 

21«t December, 1908. 8. P. Simha. 

Promdeni Fund Money-^Refund on termination of first 
pel tod of appointment — Re-employment no bar to 
such refund. 

Casb 

Not available. 

OmioM. 

(Obtained by the Solicitor.) 

We are of opinion that termination of service by e£9- aM.7|(o). 
uxion of time is included within the terms “retirement 
fiom the service” etc., in Rule 18 of the Provident Fund Stsfieidfif 
Rules of the Corporation of Oalmitta. unSSei^ 

Babu Moni Bel Sen’s term of service under tbe first t/ptrtedid 
appointment having tmninated he became entitled tb bo 
paid the aggregate amount subscribed by him to iSsfi'Fnnd 
and the amount stshding to hia cKedit for interest, for tMcs>s>^sm, 
that period vig./S years ami under the i«<oviso to Buie 
18 the bhmagen, may pay him such {KHtiaat ol the 
balanoe as the OenescM Oommillee giay din^. 

We do not thhOc that this xicdit, wmdh oofingA at the 
end of the years ia in any vnuved o«^at4hs|i^dt^ 
by tire fact that tha (Woratioa nee a|!|Mi#jll let: ^ 

second time for a further period fa a 

frerii engagenmnt and does not 
ditioinsof thefimt. 


lUlth l^issmbof, tVlO. 


8 , f§ShiS£, 

e Ua lIRfMlv'' 
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‘Sec. 73(0). 
Provident 
Fund Buies. 
Etifiind of 
money on 
termination 
of period of 
appH. 

(contd.) 


Sokr's, ea^e. 


Opinion. — (eontd.) 

(Obtained by the Corporation.) 

1 have been asked to express my opinion upon the 
question as to what is the position of an officer of the Cor- 
poration, a member of the Provident "Fund, who is en- 
gaged for a term of say g years, and who on expiration 
of the 6 years is re-engaged (it may, or not, be* on the 
same terms as before) in the same 'office for a further term 
i of say 10 years. Is he, or is he not,' entitled to be paid 
the amount to his credit in tbe Provident Fund, at the 
termination of the 5 years’ period of service. 

ijn my opinion according to his strict . legal rights 
(though I tidmit the construction is not altogether in 
Sjecordanoe.hrith th^i^tjnrit tiw Bales) he is so entitled, 
provided no Agreement, expressed or implied,, is come to 
between tha Corporation and himself in relation to bis re- 
engagement in* the service of the Corporation to 
the effect that the sum to' his <nhdit in &e Fund is to 
remain and conlllnue there, as c^ppendimt to the new re- 
lationship between.him and the Corporation, and is not 
to be withdrawn otherwise than as it niight become sub- 
ject to withdrawal if it in fact represented subscriptions, 
etc., daring tire new term of engagement. This right 
to the money would, 1 think, be &e i^atural apd legal 
p<^tion as betwemi the parties rj^gijlting from the ter*'' 
minjstihn of tiie 6 years' eQgaigieii}ent.V effiuxion of time 
meimly, if ipocmtiolled by anj^ ajjpsei^hjentl The tenn of. 
service ^ving expire, tiie money goeirtion becomes 
payable to the nffioer m;^r the,Bt^ of the Fund; he 
betomies entitled to reoeive it, and wach light in the ab- 
seaicie of agceem^lo. i&e contrary, Ja* not affsetod by 
lie ^^tora bato'"* engagem^el service 

O^asmSaxm,, ,And 1 iidso tidnik iliat if nothing is 
^ notof 'bearing on the subject 
Cfiod 'Utis new. 'ibgigsment foT foitiier. 
U a emmet yi«fw to hold that bm 
4n agreemant vss to he 
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Opinion.— (<? on<?W.) 

that there was an abandonment oj waiver oi the ofi5,cer’8 

then present right to receive the tagoey he had become Fnnd Bal«a 

entitled to, but that it was to remain to his credit in 

the fund as appendant to the iKfw, of renewed^ relaticiin* iermtnation 

ship between himself and the 'Corporation. 

. (coacld.) 

2Srd ttovemher, 1910. Thos. B. Stokob. 


Provident F«nd* tltdeB—WithdroAgal to Penifion Funt, 
Legality of—Suhscriben’ AeeouniB, kino'io be 
. made up — If voUmtary Ihtbaeriptiona* entitled tjj >• 
shore of pro)Ste.: 


ooeevM*. 


OasB. 

The Corporati<^ ol^'Calcatta has a Provident Fund 
of its own established an(jler Section 78 (c) of the Cal> FundBotes. 
cutta Municipal Act lEB.O. of 1899. 

The Provident Fund Acts (Act IX of 18d7 and Act IV ’ 
of 1908) may also be referred to. 

Buie Frondes for (1) Compulsory, (2) Volnntery 
subscriptions. 

Bute 9.— Prqpridee for ^ oontidbution by.Ompora* 
tion equal to the amount the eompulsoi^ 

subscription for^ihft, y^. . 

Bula 18.— Prorid»./Qr the miUng of the 0abs« 
eribers’ j te e o < m fe» ’ ’ . 

This rulo eatefnl oot&l^iitatiqfOi 

tiie pmrtiiSi <N»aiaeildng wiili. '*|»p suine 
the Fund, etc.,'* ^ words ‘*i “ 

any) that ahautd propnly be b 
tile words "in raapeet ^ hia 
vohfoMfy iwtd edtn^ndaory wit^ hIs 






CABE..—{contd.) 


8 m . 73 ( o ). 
Provident 
Fund Buies. 
Wkhdraw(U9. 
to PeTunon 
Fund- 
SubicHbers* 
aecounit* 
(eontd.) 


Bide 14.-~Sh0ald also be noted. 

Rtde 16. — ^Lays down that no payment is permissible 
except as is by these Bales and Regulations provided. 

P'ayraent can only be made — 

(1} On death of a-sabscriber. 

(2) On his volutary resignation or retirement. 


(8) On the subscriber becoming permanently 
incapacitated, etc., as in Bale 19 is mentioned.^ 
(4) On dismissal, the subscriber getting the 
aggregate amount oi his subseriptions only. No 
interest nor any portion of the contribution ihade 
by the Corporation under Buie 9 is payable to 
him. 


Buie 24.trBeBerve8 power to alter, vary and modify 
these rules and regulations without affecting the rights 
of any employee with respect to the Fund. 


Buie 2S. — ^Provides for reference to the Corporation 
oi any djqpute regarding these rules and regulations 
and tibe Interinetation thereof as therein mentioned. 

It appean that the Corporation ,|ms, from time to 
timej, allbwed employeeB «ho enteril^ serviee 

. tho Cotpe^on b^me the esteMirihiae&t ei the 
videnl Fund and who ui^er 

pa^^ytehted from «pnttitoti»g4o.^ Fund aiM 

'heeoaie 'aphiigibm ,||io/%.ihtb«ident Fond, 
wliMptihs' ' to and ' in 

#4^ Fund 

id 'Uia credit of null 
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Case.— ( co«^d.) 


justified m withdrawing the amount l3dng to the ae- joK • 
dit of such employees and applying the Corporation con* RqImc 
tnbution as part and parcel of the revenue of the Cor* 
poration consistently with the existing Provident Fund Fund, 
Rules and Regulations. 


These subscnbers also suggest tiiat the Cmporation 
cannot withdraw any portion of its own cpntnbntion to 
the Provident Fund being the equivalent of the sub* 
Fcnbers’ compulsory subscription in any case so long 
as the Piovident Fund exists, and that the amount of 
such contnbution in respect oS. the employees who have 
been allowed to contribute towards the Pension Fund 
should be deemed to have become fi^eited to the Pro<* 
vident Fund and be distributed, under Rule 18 amoxigst 
the present body of subscribers on the footing the 
provisions of the said Rule. 


The Rules, it should be noted, do not provide tar 
forfeiture until the retirement, resignation or dismissal 
of any subscnber. The cases dealt with by the Cor* 
poration have been dealt with as special ones and are 
clearly not cases retirementf resignation or dismissal, 
and it is very doubtful whei^r the Provident Fund 
Rules can be apj^ed or invoked to bring about a for" * 
feiture within meaning of those rules in the events 
which have hafifiened* 


Questions have idso arisen ;iui to tim eonoet tnstiiod 
of keeping the ddoofiisiit nnd^ Rots 18 . 

in InsRed loi|disHhgsM^ of 

theChidAeeohiM^^^^^^^ < 


hif (a lie credit « wah Ret 



Sec* 73 (c). 
Provident 
I’und Boles. 
Viithdrawala 
to Fension 
Fund. 
Subscribers* 
accounts. 
(contd.) 


( «» ) 

Case.— ( coJrti.) 

his credit being the result of his compulsory and voluntary sub 
scriptionSj including as a result the contribution ‘ from tlie Cor- 
poration equivalent of his compulsory subscription which under 
the lirst provision in that article is credited to hi^ account on 
SIst December of each year, the above contribution from the 
Corporation being made in respect of his compulsory subscrip- 
tion under article 9. 

The Chief Accountant interprets the above to mean the 
amount at a subscriber's credit being the result of his compulsory 
and voluntary gubacript'ons, excluding the contribution from the* 
Corporation. 


CAte/ Aceountant*s note dated l6tA September, 1910. 

regret I cannot agree to the latter paragraph being attri- 
buted to me, I contend that the words *the amount standing to 
his credit on each 3Ut December,’ cannot be taken out of the 
Buie and discussed without the context *in respect of his total 
subscriptions both voluntai^ and compulsory.' It in the last 3^ 
lines of the Buie upon which 1 place my interpretation. From the 
words *in proportion’ to the end of the Buie must be interpreted 
not one portion of it only, leaving out the other I think our 
two notes should go as they stand without any luidition on either 
side.” 

Counsel will be pleased to advise the Trustees-*- 

(1) Whether the Oor^ratioii is eompetent to do 
vhat have done. S lu;^, whether 
. the ICraBteeB can .r^uMt the Coiporatioii 
. to refdi^ eo wiSulrawn? 

{«). Whe&er if theWtifO^ by the 

CexSKNwSoo^ tfbie eme ; «!ti' .liable , to be 
dlMd|ni(6fd 'HabBeiiben im* 

rabtdilOers will only 
Ste .iiitei^ aeoraing theieon. 
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Case. — {contM) 

If neither of these is permissible, how are 8«e 73 (o). 

such sums to be dealt with in keeping 

the Subscnbers* Account under Eule IS. Wakdrmeah 

to Ftn$\on 

(8) How IS the account of the subsciibers to be 

made up m view of Buie 18, whether as cucmmu. 
suggested by the Vice-Chairman or by (contd.) 
tlie Chief Accountant? 

(4j And generally what the Trustees should do 
m the events which have happened? 


OmiaoN. 

1. In my opinion the Corporation were not acting 
Within their rights or powers in dealing as they did 
with the subscription to the Provident Fund (including 
the contributious of the Corporation) of the employees 
who were admitted to the Pension Fond. The Provi- 
dent Fund Buies do not provide for -or contemplate any 
such application or disposition of the funds as was 
made, and on the other hand the Buies are rather 
insistent that the funds shall only be applied or dealt 
with in accordance with the Buies and Begulations. 
As a matter of fact the Buies contain no provision ap- 
plicable tfTthe oases referred to. 

By the question, whether the Trustees can j^equest 
the Corporation to refund the amounts so suthdrawn, 
I suppose is meant, whether the Cmporation is under a 
legal obligation to refund the amount 'tnthdrawn, 
and whether the Tmstees have anyr legal right to re- 
quire and eomiktft such refund. ' 

I very mneh doubt vbetfae]^ either hg/A 
tioUj or legal rights etmto. the 
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Opinion. — {contd ) 

Sec 73 (c) Corparation I ahould bo iooHnod, 1 think, under the 
xw'ruIm. oircomstanoes, to advise them to decline to comply with 
WtihdtaM>al» such a requisition if made. 

HiOre IS no ground whatever for the suggestion that 
Suftvriftffs' the contribution of the Corporation should be deemed 
to have become forfeited to the Provident Fund and be 
distnbttted under Buie 18 amongst the piesent body 
of subscribers on the footing of the provisions of that 
Buie. 

The case is more within the spiiit of Eule 19 tlian 
of any other, under which the subscriber becomes en> 
titled to be paid the whole amount to his credit in the 
books of the Fund. 


2. In my opinion if the amounts were refunded by 
the Corporation the same would not be liable to be dis- 
tributed amongst the subscribers under JElule 13 nor 
would the subscribers be entitled to receive the interest 
aeruing thereon. 


I think the proper way to deal with them would be 
to keep accounts of them with the subscribers them- 
selves on whose account they were originaliy subscribed 
or contributed dealing with them as subscriptions to the 
Provident Fund, and retaining them until the event 
haj^tened (death, resignation, retirement or dismissal, 
etc.,) which undw Buies IT-^-dO would determine their 
destination tne., payment to the subscriber <Mf his re- 
pHUsahta^es or to the Corporation (if such is tiie 
construction under Buie 18 as regards Bw contribuiioiiB 
ci the Ck^rtdiim) or as a forfeitum to Bie fund and 
then to dispose of them accordingly, of until an altera- 
to had been made in ^ BiOes of the Fund (which 
I ^ It is ebmptirnt to the to make) 

ajnounte in ^ accretions 

' * I be sdlh^ pifd dvse in the subs* • 
priamdily* Uey wen held. 



( 71 ) 

Opinion. — {contd.) 

8. The Provideut Fund is established under Section TJfc). 
78 (cj of the Calcutta Municipal Act III of 1899 B.C. Fq^^o^. 
ahich provides that the Corporation may by resolution 
make rules for establishing and maintaining a provident 
or annuity fund, and for compelling all or any of the ^“*^,^*‘** 
Municipal ofElcers or servants to contnbuto to such fund, (contd.) 
'Ihe question therefore that arises is — What is the Buie 
that the Coiporation have in fact made? Kot, whether 
or not the Bulo made is as equitable, or as appropriate 
in all respects, as it might have been? And it appears 
to me that taking Buie 18 by itself alone the construc- 
tions put upon it by the Cliief Accountant — and not 
that suggested by the Vice-Chairman — is the meaning 
of the Buie upon its proper construction. The Buie 
provides — equitably or inequitably, fairly or unfairly, 
consistently or inconsistently — ^that the amount therein 
referred to available for division among the members 
shall be divided among them by crediting each subs- 
cribe!, m proportion to ihe amount standing to his cre- 
dit on Slst December m respect of his total subscrip- 
tions both voluntary and compulsory, with his share of 
the said amount. The question is what is the meaning 
of his "total suboeriptions both voluntary and compul- 
Bory"? Does it include or exclude, the contributimi 
of the Corporation under Bole 9 of an equivalent of the 
compulsory subscriptiiai? According to the natural 
meaning of the Itmgnage of the Bole the subscribers' 
"Compulsory subscription" does not include the €or- 
poration's coohrihutlon, .Veeftchond vs, B. B. and, 0. I. 

Bailway CkMrqpttgy, Bombay, 269, and tile Bailea 
are, prim /aeje, to be (xnMtrosd oocgcSb^ to tibe nstopid 
sense and meaning pi jdm ^y am 

It is true that 'the d M 

provides in aecttmt 2 (4) that 
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Opinion. — {contd) 

Sec. TO(c). 'VompulBory deposit” means ‘a Bubscription or dejrasit 
which is not repayable on the demand, or at the option, 
WUh^rw^ of the subscriber or depositor, and includes any contri- 
button 'nhich may have been ertniited in respect of such 
5t<6«m&er«* Bubscriptton or deposit under the Rules of the 
Fund’. But this provision of the Statute docs not 
operate to impart a like meaning to the expression 
‘compulsory subscription’ in the Provident Rules 
of the Corporation. The latter expression, in the Rules, 
1 entertain no doubt, is to be construed in accordance 
uath the ordinary and natural sense and meaning of 
the words themselves, and not otherwise. 


Accordingly, I think, as 1 have said, that taking 
Rule 18 by itself alone, the Chief Accountant’s cons* 
traction of it is the correct one eiz , tliat the Corpora- 
tion’s contnbutions are not to be included in the calcula- 
tion of the proportion in which the item of account 
(amount available for division) there referred to is divi* 
ble among the subsciibers. 


1 am told however that if the above construction is 
put upmi Rule 13 the result is that the interest upon 
the security mvestments representing the amount of' 
the Corporation’s contributions will not go to the same 


persons under Rule 18 as those who are to tste it under 
Bole 14, and that the only way to make the two Rules 
work harmoniously is to adopt the Vice-Chairman's 
emistractton of Buie IS. 1 don’t know how this may 
.be, thooi^ the contentton appears to me to be sound, 
^tbe working oi these two rules appears to be more a 
nuditer fm the Accojontant to deid with, and all 1 will 


'i|idd is ^t in face of what it swms toi me la the j^ain 
» ol the iang^e of ]Etule 18 upon. it8 pn^ 

Ht diffi0idt,-^.-ad<^ any other cona- 
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Opinion. — {concld,) 

it, and if it in fact li'ads to home inconsistency I should 

be disposed to tall biuk upon the word “provisional!^” Fund Bale*. 

in the liule (“shall provisionally credit each subscri- 

her’’) and understand it, as contemplating some snbse* Fund 

quent completion of the subscribers’ accomits in which 

the provisional entries are to be put right, if necessary, (toncld ) 

4. 1 do not advise the Trustees to do anything, but 
to leave inattei's as they are. It appears that the 
Trustees are to be appointed annually (Buie 4) which 
seems an inappropriate course where any active duties 
in the nature of the performance of trusts are to be 
performed, and in this instance the natnie of the office ’ 

IB peihaps more akin to that of Treasurers than True* 
toes. It seems that a mistake has been made in the 
withdrawal of the sums referred to from the Provident 
Fund, and it is not very easy to say in what way the 
mistake ought to be remedied. It does not appear that 
anybody has at present been injured by the wrongful 
course taken, and possibly no one ever will be. The 
withdrawal of the Corporation contributions, and the 
absorption of the amount in the general funds the 
Corporation, may, as between the Corporation and the 
particular subscribers, be regarded as the consideration 
fen which the Corporation allowed the transfer of the 
subscriber from the one Fund to the other. 

But if these transfers are likely to be cemtinned it 
seems desirable that the Provident Fund Buies should 
be altered so as to permit of the funds at credit of a 
transferring mendier being dealt with in sqch a manner 
as may be considered desirsjble to meet the dronm* 
stances. 


28nl J/ovember, 1910. 


tBOSj. By 
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Afpovntment of Aseetsor by Corporation — Proposing can* 
didates — Chairman if a ''Commismoner" within 
nienniny of Utile 21 of Rules of Business, 

Casb. 


Not available. 


Sec. 66 
Mvhi of 

Seofs of 
fXpreuion 
*OomniM‘ 
MOner* 
in Suit SJt 


The facts were : — At the special meeting of the Cor- 
poration held on the 18th December, 1912 for f>electing 
a suitable candidate for the post of Assessor, the Chair- 
man moved that Mr. D. P. Roy be ballotted for as Assessor 
to the Corporation. Other candidates were similuily pic- 
posed by some of the Commissioners. Ballot papeis were 
iesned and were collected when one of the Commissionets 
present raised the point that according to the explanation 
to Rule 21 of the Buies of Business “any Commissioner 
present may propose any candidate,” and that the Chair- 
man, not being a Commissioner, was precluded from pro- 
posing as he did. The meeting was adjourned and it was 
resolved that Counsel’s opinion be taken as to t'le p >sinou 
of the Chairman under Buie 21 of the Buies of Business. 


Okhiow. 

The question put to me for opioion is whether under 
Buie 21 (A the Buies of Business framed by the Cor- 
poration under Sec. 86 of Bengal Act 111 of 1899 the 
^turnon can propose a candidate for appointment 
under Sec. 68 of that Act. 

I understand that a contention has been raised that 
insemudi as tire mcplapation to Bole 21 eaye that 
‘'any Conm^nkmr may propose, eto/* ihe Chairman 
ijs eiEeluded. as he is not a Oonmiositm^. 

S _ a . . 


at fSifward. Xn 
in Buie 21 and 
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Opinion.— ( cowcZi?.) 

the explanation to that rule is used somewhat loosely Sec 89 
and IS meant to include every member of the Corpora- summ 
tion taking part t c , present at a meeting. If it is Scope ^ 
otheruise read, the Buie would be inconsistent with 
Secs. 79 and 81 of the Act. The Chairman is a mem- 
ber of the Coiporation (Kec. 6) and as such lias » right (contd ) 
to vote under Her. 79 on all questions brought before 
the Corporation at a meeting. Ho has a second vote, 
in all cases of equality of votes (Kec. 81). If the word 
“Commissioners" in the last sentence of Buie 21 is to 
be read as excluding the Chairman, then that rule uill 
in effect override the two sections of the Act, viz , Sec. 79 
and Sec. 81. To take an example. If at a meeting 
consisting of 12 Commissioners and the Chairman, 6 
of tho Commissioners vote for the appointment of can- 
didate A, and the six others for candidate B, there is 
not an absolute majority of the votes of the Commis' 
sumen present and voting in favour of either candidate. 

If the Chairman can vote, and does vote in favour of 
A, there is an absolute majority. As I read the Act, 
the Chairman cannot be excluded from voting, but in 
the case supposed, Buie 21, if read strictly, will have 
that effect tc., of overriding Secs. 79 and 81 of the 
Act. 

If, on the other hand, the word Conmtsmner in Bu^e 
21 is read as meaning members it is consistent with 
Secs. 79 and 61. So read, the W(»d Commiimner in 
the exj^kiuMaon mnst also mean "member". In my 
opinion iherefora the Chairman can proiiose a oandidato 
for appointment under See. 6i. 


20tb jpecember, 1912. 


S. I>. Stm. 



Sec 85 
JSa/es o/ 
BiisiiMita. 
Scope 
eJTpre^fion, 

MOnf » ’ 
in Sule 21, 
(ooncld ) 


( « ) 

Fvbtbbb Opchiok. 

The special ineetinj? ol the 18th December, 1912 
ha\uig been adjourued the business under considei'a- 
tion should be I'esumed from the point where it was 
left off. 

The ballot papers should now be examined and the 
result declared. Unless the result is that one of the 
candidates has obtained an absolute majority of the 
rotes the process of elimination should continue. 

From what 1 hare said abore it follows that (a) Mr. 
Bertram’s death since the last meeting does not affect 
the mattei and his votes, if he did vote, must be counted, 
and (b) the fact that some Commissioners w'ho were 
present at the last meeting may not be present at th6 
next or that some who were absent at the last meeting 
may be present at the meeting cannot affect the voting 
which has already taken place. 

From the printed proceedings of the last special meet- 
ing, it does not appear to me that the Chairman gave 
any definite ruling as to the point of order raised by 
Mr. Apear. The huLsequent discussion shows that it 
was not taken to be a ruling from the Chairman. The 
resolution also asks Counsel’s opinion to be taken on 
the very point, which would hardly be coraistent with 
there being a definite ruling from the Chairman. 


4ih January, 1913. 


S. F. Snnu. 



( ) 


Budget EaUmates — Last date for the pasting by the Cor- 
poratwn — "By” m Cl. (b) of Sec. 125 means 
"before.” 

Case 


Not available. 


The facts were : — The Budget Estimates for 1912-13 
revised by a Special Committee of the Corporation wore 
presented to the Corporation on the 22nd April, 1911. 
The rate of taxation for the year was determined and tlie 
amount to be borrowed was settled. Further discussioa 
'>f the details of the Budget was postponed to the next day. 

The question then arose as to whether m view cf the 
provisions of Cl. (b) of Sec. 125 of the Act to the effect 
that “if by the 28i€ day of March the Corporation had 
not adopted any Budget Estimate, the Budget Estimate 
prepared by, or the last revised Budget Estimate sub- 
mitted by the General Committee shall .... be deemed 
to be the Budget Estimate finally adopted” it was open 
to consider the Special Committee’s Budget Estimate on 
the 28rd March. 


Sec. m. 
Budget 

Last diUe^ 
Meaning of 
the uhk'ds 



OPtKION 

The Corporation not having adopted any Budget Ea* 
timate bdore the end of the 22nd March, the question 
is whether they can adopt any estimate on the 23rd, 
or whether tiie Budget Estimate submitted by the Gene- 
ral Cmnmittee shall be deemed to be the Budget Esti- 
mate finally adopted. 

The question depends on the meaning of the wwds 
"by the 2an2 of March” in CSanse (b) of the proviso to 
Section 125 of Bengal Aet IXI^of I am <^^on 
that l^t i^tnse mease "bofore", ' H seems to 

me that the bMention d (he l^egielsriiiim.mtM the (W- 
poration sbonld adopt (he the iet and 
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Opinion. — {ooncld.) 

8«o. 125. the 23Fd of March, t a., they have S clear weeks from 
March, for that purpose, and the 3nl week 
Lott expires on the 22nd March. If the intention was to in- 
23rd of March, the language would have been 
“on or before the 28rd” as in Section 124. 

(coDdd.) I am fortified in my view by that expressed in Angell 
on Limitation (Section 52) where it is stated that “by 
a certain day means before tliat day — the day, it seems, is 
excluded." 

I am therefore of opinion that it is not open to the 
Corporation to adopt any Budget Estimate^ on the 23rd 
or any later date, and under the circumstances, - the 
Budget Estimate submitted by the General Committee 
must be deemed to be the Budget Estimate finally 
adopted. 

23 rd Mar(h, lUll. S. P. Simha 


Oat works, imanuuj and scope of expression~-Lamp posts 
etc., if "gas works" and tf works of permanent na- 
ture. 


Casb. 


Sms, 196 * Calcutta is lighted mainly with gas supplied under con- 
tract with &e Gmporatton by the Oriental Gas Company, 
contract with the said Compahy which comes 
^ into eperatum from ist May, 1911, pjcovides inter alia 
,j that ^ Cenporatiota nndertajbe at ^ieir Otm mptma 
aoipiy, ^ and midnt^ dfi laarp posts, hndkt^, Ian* 
hmrpOEs and^mantiies cawd in trith the 

i|t# {Mht supply* 

wwfhs by mim 
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Casb. — {contd.) 

pip«8 laid and maintained by them and maintain all 
piping below and above ground up to the burners. The 
(luusos 1 and 3 of the contract aforesaid may be referre.1 
to. 

Chapter VH of the Act (lU B. C. of 1899) refers tj 
the various Mupieipal Funds therein enumerated. Sec. 
108 gt the Act specifies the receipts and expenditures 
coming under the General Fund. Similarly Section 106 
specifies the receipts under the Lighting Fund and pro- 
vides among other tilings that the said Fund be debited 
vith all expenditure for the efficient lighting of Oalcuthi 
rmd with the cost of establishment thereof. 


Secs, las* 

law (11. 

itprtrmd 
i/pn^ 
Loan eharp*, 
(contd.) 


Section 1:28 of the Act empowers the Corporation with 
the sanction of the Government of India to borrow any 
M m of money which may be n'tjuired for the construet- 
tiou of works of a permuuout nature under the Act. 

In 1905 a reference was made to Mr. P. O’Kineally, 
the then Advocate-General. 


For his (pinion see pages 65 to 68 of Volume I of Legal 
Opinions and Bulings issued by the Gorpoiation. 

<j|uesti(m has now arisen as to whether the pun-its.! 
and erection of lamp posts, brackets or lanbinis cr any 
one or all of them under clause 4 of the new « imtract 
with ti)d Gas Company, if they are held by experts tx> be 
aidides of a permanent nature, can be properly regarded 
as worlm for which monoy can be borrowed by the Corpo* 
rallea oh debenture^ onder Section 12$ aforesaid. 


tho atl 
t.. the 


ia talMil 
ted th^ 


**g(#wtwka’M8n(id defined B«tl 

% ^ fhe leameitt A4vQeatie4j)«i!tt'4 dmwi 
df wojEd.& SfMft&Cipk Gju 



Smb 1S8& 
106(2) ji). 

lamp po8t^ 
if 

and 

\f proper 
Loan charge. 
(contd.) 
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Case. — (oontd.) 

Attention is further invited to the identical definition 
of the word “water works" in Bee*. 3 of the Water Works 
Clauses Act 18-17, to Viet. c. 17. It is submitted further 
that in Bee. 19 of the Oas Works Glauses Act aforesaid 
p’pes, posts, plugs lamps, etc., are treated as coming un- 
der the definition of gas works. Bees. 1 & 18 of the Cal- 
cutta Gas Act [V (B.C.) of 1857) go on the same lines as 
the English Acts. Bees. 260 (1) & (4), 262, 263 & 264 of the 
Calcutta Mumcipal Act illustrutiug the distiibntive mean- 
ing put upon the word “\vorks“ in cases of “water 
works" and as including pipes, tails, fittings and other 
A^orks e}U8 rfem //cnens are referred to in this connection. 

It is further submitted that the mere accident of gas 
being supplied by n private Company under arrangement 
with the Corjioration does not and should not opeiate to 
exclude any item of gas uork as defined in the Acts quoted 
uliove from the category of ‘-’(las Works." 

It is contended further that if the purchase and supply 
of lumps and posts, brackets and lanterns as integral parts 
of a gas installation b} the Corpom^on be regard^ us 
works of permanent nature as admitted by 3)r. P. 
O'Kineally, then the mere fact tliat a part of the scheme 
for gas supply is in the hands of undertakers or private 
companies cannot render works, necessary for the com- 
pletion of the whole installation of the same scheme bat 
ttnder the direct ownership of the Corporation, to cease io 
hi' “gas works." It is submitted that the mere fact of 
a division between the Cmporation and the CHw Company 
^of works coming nnder and forming pait of one and the 
self-aame sdheme iot the iUomingtiQfii of the city is a 
mere matter arrangement and eapedMafier and, net one 
iiiaterui% odSseting the dntisa and righta Corpora* 
*1^ mme ^ ntmm te.4he of 
^1#'^ hrmgarded 
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Case. — (contd.) 

.•<- removing such works done directly by the Corporation 

from the category of the TOriona gas worka compriaed in itmtft pom* 

the whole scheme. 

It if. further contended that the Oorpoiation as a matter »/ 

01 fact incurs all exponditiiro necessary tor the pui-pose oi (uintd.) 
a complete installation of gas works for the hghlhu' of 
the city by agreeing to pay to tho Company per light i or 
runnm a sum sufiScient to cover the interest on tlie 
capital outlay — the annual Sinking Fund equivalent to 
tho depreciation of the block of the annual expenditiu" 
for generation and distribution of gas and maintenance 
of the block together with a profit to the Company. 

It IS further contended that Mr. O’Kineally’s assump- 
t'on that the installation of gas works without lamp posts 
including lanterns, etc., would bo a complete installation 
tor tho purpose of lighting the city was not justified by 
f.'cts simply because lamp posts with lanterns are as es- 
sential works for lighting the city as tlie machinery for 
generation of gas and the pipes for distributing the same. 

It might therefmre be a misnomer to apply the term 
maintenance to the supply of lamp posts with lanterns 
necessoiy for the complete installation. 

The age or life of gas lanterns is certified by the Chief 
Engineer of the Corporation to be 80 years if properly 
naintained. 

-The Advocate-General will be leased to advise ; — 

(a) Whether the purchase and supply and erec- 
tion of lamp pc«ts, brackets and lanterns 
as contemplated under Clause 4 of the Gas 
Oontraot can tmder the drimmstaniDesl* 
come vdtbin the terms *‘gas works’* in 
640 ^ 105 Act XU B. 0. of 1999. 

(&1 under the eiteumstuifies of tibe case 

flip pschaaa, and peoUon of fas 



Secs. 128 Sc 
< I 06 ( 2 j(i). 
poets 
i/^*}pu 
works* a»d 
if proper 
Lorn charge, 
(contd. ) 


( BS ) 

CABE.--(eonekl.) 

posts, brackets and lanterns forming an 
integi-al part ul the scheme adopted by tlx*^ 
Corporation for the illomioatioi^ of the city 
in the discharge of the statutory duties im- 
posed upon them can be regarded as works 
of a permanent nature Mrithin the i^eaning 
of Section 128 of the same Act and such 
outlay can justify borrowing on debentrires 
issued under that Section. 


OWNION. 

(a) I am of opinion that lamp posts, brackets, and lan- 
terns the purchase of which is contemplated by clause 4 
of the contract, are “gas works'' within the meaning of 
Section 106 of the Calcutta Municipal Act 1899. 

Act contains no definition of '‘gas works" but posts and 
lamps are regarded by the Legislature as gas works in 
the Calcutta Gas Act 1857 (Sections 1 and 18), and I see 
no reason for excluding such an interpretation in the pre- 
sent case. 

(b) The gas posts, brackets, and lanterns, the 
purchase, supply and erection of which form < an .in-. 
tegral part of the Corporation Lighting Scheme, can^, in 
roy oinnion, be properly regarded as works of a ptirfio^ 
nent pature within the meaning of Sectioh 1^ ^ jil&e 
Calcutta Municipal Act 1899, in view ci tthe expi^ evi- 
dence as to the durability of such articles. 

M4he Corporation ate. Qnd|er Section enqMWenf 
t,/ ' borrow ipone|y and sebore the' jMuoiie by de- 
hlnfemes for yroarks of a peimaaeni' nsffoxe, it 
|iiWoWB timt, in my view, the would, 

^ oreafostMfoM, be .legaliy-. bar- 

a un- 
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Opinion.— 

and the erection of a system of lamp posts, which are S»m l» ft 

equally essential to the supply of gas for lighting purposes 

above the surface, does not appear to me to be tenable 

Nor, in my opinion, is it material whether the Corporation 

carry out their statutory powers and duties relating to 

the lighting of the city through their servants or employees ’ 

directly or through contractors indirectly, or partly by 

the one method and partly by the other. The proper 

test seems to mo to be ; Is the constructive work relating 

to gas lighting ^ a permanent nature? If the answer 

be in the atnrmative, the statutory borrowing powers 

of the Corporation to meet the contemplated capital 

outlay may be legally exercised . 

6. H. B. Kemriok, e c , 

2nd February, 1910. Adoocate’Oeneral 

Loant, Hepaymewt of — fitnhng Fund, contribution to-~ 

Tl early payment of portion of principal, proposal 
re : 

Case 

Not available. 

The <^inion which is printed below was obtained in 
connectiim with tiie following letter trom the Govern* <• 

ment of India prescribing certain condij^ons for the re^ , 

payment of the loan toe hk lakhs raised by the Corpora 
tion^in 1912. 

Lttfrr Nv. i7i, tt«nd the 4*b Ottoitr, 19Jt, firm the Oovtmment o/ 
/n d toi-i miH ft d ie$tk kUtr No. , frem M« Gotent*- 

mutt Sit Msayak 

“1 SMt iIIniUM to tstet to Uie tomfpoadeaM «uSh 4 with tN 
ti4Setotoi((toStWsln^^ 14ft,dntoftto«aWhAM«tor)9U|, 

ccaVaiipte dMindaft toikk aHdnK ity the Ostmitta Ompomri6a «f « 
town to Nnit iis tobitot to nw latdtoutoi ef Ihs tomw at 
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Case. — (concld.) 

ii'8 k 2 Tjj thU connection the Government of India consider it essen 
L^in arraiii^t^ments should bi^ made to repay the lo.uj within <i 

Htpttpnent p< nod of 30 years, 'Fhe tiiost convenient way of giving olTect to th.s 
(contd.) opinion* be to make bpi^cml pi*oviRion in the 

the Bill to am^nd chapter X of the Calcutta Municipal Act wduch 
v.as sanct'foiicd in this Bepai*tn)enl loticM* No 127* dated the 24th 
July* 1012* foi tho TOpa%moiit within 30 years of the present as \\el] 
as of any othei loans that maj be raised by the Corporation with 
the sanction of (.hn crnmeiit It is desirable that the ameiidiiig 
Bill with the buggesled special provision should l>t‘ passed into la*v 
&8 soon as possible. Pending the enactment of the Bill* tho Gov- 
-'ernment of India* in exeinse of the ]>oweis vested in them by Sec- 
tion 128 of the Act, dirt^ct that besides paying info the Sinking 
Fund, m respect of this particular loan* the contribution of one pet 
c«nt prescribed in Section* 133 (2) (a), the Corporation shall also pay 
up and cancel ever> year such portion of I ho loan as will produce a 
result equivalent to the accumulation of the additional ono per cent 
into the Sinking Fund, which would otherwise have been required 
10 ensure the complete repayment of the loan within the term specM- 
fied 

Opinion. 

Section 188 f2) (a) of Act III of 1899 requires the Cor- 
poration to pay into the Sinking Fund A, one per cent, cm 
the unrepatd balance of all monies borrowed on deb ^7 
tures. It is at least doid>tfQl whether the Government 
of India can under Section 128 require the Coiporation 
to pay more than the one per cent, provided by Section 
188. But* however that may be, I do not see how the 
Corporation can in the present instance cany out tho 
direction of the terms now imposed by the .<3teyermnent 
^Xndia letter No. 171, dMied 4th Ooi^ 1912). 

has been raised* end debantu^ jjn. the 
lorim by Schedule VI of ’^lte* Aetv l&ere is 

jeserv^ te.p^^ up ‘and cancel, of 
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Opinion. — {coneld,) 

* 80 years and the debenture holders cannot be compelled 
to receive payment before the end of that period. I vrould 
sagp^est that the Government of India might be requested 
to reconsider the matter. They might very weU leave the 
matter where it stands now and, if necessary, provide for 
the shortage apprehended in the proposed Bid. 

19th Decembet, 1912. S. P. Sinha 

Borrowing Capacity — Limit of 10 pet tent of annual 
vahtation — If gross valuation or only valuation of 
taxable property n meant 
Gasb 

Not available. 

The opinion nvas obtained by Government and was for- 
warded by them with demj official letter No. 4-T.M., 
dated the 12th April. 1910. 

Opinion 

1 am of opinion that for the pin pose of Section 181 oi 
the Calcutta Municipal Act (Bengal Act 111 of 1899) the 
annual vidue oi buildings and land which are not assessed 
or assessable to taxation should not be taken into consi- 
deraticm in calculating the ten per cent, limit. The value 
of bmldmgs which being Municipal property are not 
valued, at which are exempt from assessment to the con- 
solidated rate, are not, in my view of the Act, intended to 
be included in the value upon which the limit at ten per 
cent, is calealable. 

The limit imposed on the borrowing powers 'cd the 
Corporatton is ten per cent on the annoid v$lne of land 
and bailings asoertained according to the priicciji|d6S hdd 
down in Gbapier of the Act, In ny cgiitdob 
limit ii ten p6r cent on tlm tasshle, and imt on ^ gross 
vahMriSon. • . , 


Sees. k 
123. 
Loa^ 
Repayment 
of. 

(coneld ) 


Sec 13U 
Borrotoin^ 
CapaeUffi 
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hoann, Repayment of — Sinhing Fund moneys Apphca- 
tion of — Trustees if entitled to use dwcretion or 
bound to comply with Corporation demands — Dor 
lowing for repaying a previous loan purely matter 
for Corporation. 


Case. 


Secs. 129 & 
136. 

Swaynunt 
of Loan*. 
Appikanon 
Of SiiMng 
Fund, 


In connection with the payment of loans dne by the 
Corporation some difficult questions have arisen. 

Powers are given to the Corporation to borrow money 
from time to time and provision has also been made for 
the discharge of loans. 


The sections of the Calcutta Municipal Act be'aring 
on the points are 128. 129, 183. 185, 186 and 189. 

Section 128 empowers the Corporation to borrow with 
the sanction of the Government of India as therein 
mentioned any sum of money which may be required for 
the construction of works of a permanent nature. 


Section 129 empowers the Corporation with the like 
sanction to borrow any money that may be required' to 
pay any moneys for (he time being due on any deben* 
tares as therein mentioned. 


Section 188 provides for the maintenaoee -of two £|^- 
ing Funds, SinMng Fund A and Sinking Fund fThe 
latter has ceased to exist as (here is no limger aniy out- 
standing loan in respect of which that Fpnd was 


^tion 188 ( 2 ) (a) makes it obligafibisf’ on the Gor- 
porptkm to, pay qua^ly into Sioking Fund A a sum 
iwpi^eMnting one per cent per' oa Utk unrepaid 
ItfMnoe of aU bocrowi^ on debMitoes issaed 

I moneTs 

.^11 1(^ *11^ wden of iha 
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Case. — {contd.) 

Corporation in Oovfninient Hecuritiee, SecuritieB gna- 
rantocd the (loverninoiit or in Calcutta Municipal 
Debentures. So that e\en in the matter of these in- 
vestments the Trustees cannot conti\)l the dceibioii of 
the Corporation. The Trastees hold the moneys paid 
into the Sinking Fund subject to the orders of the Coi- 
poration as to their investment and Clause 4 of Section 
186 shews that the Tiiistees are subject to the like orders 
of the Corporation in the matter of variation or tranS' 
position of any securities made over to them by the Cor- 
poration. The section clearly lays down that the se- 
curities sliould be held by tlie Officials therein mention- 
ed as Trustees for the purpose of repaying at due date, 
from time to time, the debentures issued by the Cor- 
poration. 

Section 136 provides that the Trustees may from thue 
to time apply either Sinking Fund or any part thereof in 
or towards the discharge of the loan or part of a loan for 
which such fund was created and until such Ipou or part 
is wholly discharged shall not apply the same for any 
other purpose. 

Section 187 provides for the submission to the Cor- 
poration by the Trustees of annual statement showing 
the particulars therein mentioned. 

Gounsers special attention is invited to Section 129 
and to the words "any money that may be required." 
Counsel will be pleased to consider who is to determine 
this requirement— whether tiie Trustees or the Corpo- 
ration. 

The Trustees of &e Sinking Fund, it is submitted, 
cannot compel the Corporation to exercise this power 
to borrow money against the wm end posi^ve dedsion 
of the Corporation to the e^eot that no rntmey is re- 
quired to pay off a piwlicalljsr debt cut due date inasmuch 


Sees. 129 k 
136. 

Repai/ment 
of Loans. 
AppUcaiim 
of Sinking 
Fund 
(contd.) 
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Case. — {eontd.) 

Seoa. 129 & as theie is ample fund available in the Sinking Fund to 
debt. The Trustees contend that under 
tJlMcm* Section 136 they have the option, by reason of 
'’*6 “nitty” therein, to apply any por- 

Ftiiid tion of the Sinking Fund or not for that purpose. It 
(cont ) submitted on the other hand that at due date the 
Trustees have no option but to apply the Sinking Fund 
in their hands so far ns the same will suffice towards re- 
payment of the loan. The option to pay out of the Sink- 
ing Fund or not can arise only when payment is sougl|t 
t<rbe made before the due date of any debenture. It 
should be noted that the Act does not require separate ac- 
(ounts for each loan to be kej>t, nor is a separate Sink- 
ing Fund prescribed for each loan. There is under the 
Act at the present time one Sinking Fund A for all out- 
standing loans. 

It is submitted that the Corporation is as much in- 
terested as the Trustees in making lawful provisions for 
the dishcarge of the loans. The loans are liubilities of 
the Corporation and not of the Trustees. The Trustees’ 
lialnlity is confined to the extent of the amount of Sink- 
ing Fund in their hands. The Trustees have practi- 
cally no active duties to perform save and except that at 
due date they must apply the Sinking Fund towards dis- 
charge of the debt falling due. They cannot, it is sub- 
mitted, make the Corporation pay quarterly more than 
one per cent, as provided in Section 133 (a) and that 
if notwithstanding such payment the Sinking Fund be 
not sufficient to pay off all the the debentures failing 
due at a pajiicnlar time it would be for the Corporation 
to bermw under Section 129; the Trustees would have 
so iosponBibil% if the azQQfoht dvilabie in the Sink- 
in| ’JPmtA be insofiMent to pay off a ban jpxrvided they 
ibt boon gnifty o| any fliibi^t^cafion of such 
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Case. — {contd.) 

The facts of the case are as follows : — 8eca^l29 k 

There will be in the Sinking Fund A in November, Bepayimii 
1911, a sum of Rupees between 36 and 36 lakhs and on 
the Ist December, 1911, Municipal Debentures to the of Sinking 
extent of Bs. 20 lakhs will become due. The next loan 
will not fall due till 1916. 

Counsel will be pleased to refer to the correspondence 
set out in the proceedings shewing the position taken 
up by the Corporation and the Trustees respec- 
tively both on financial and legal grounds. It is 
no doubt s defect in the Act itself which has brought 
about all this complication and friction and it is submitted 
that the remedying of such defect is for the Legislature 
and not for the Trustees or the Corporation. The latter 
is a creature of the statute and cannot assuiuo the func- 
tions of a legislator. 

Having regard to these circumstances, Counsel will 
be pleased to advise : — 

(1) Whether the Trustees have the power to withhold 
payment of 20 lakhs or any portion thereof out of the 
bum of 35 or 36 lakhs, now held by them on account of 
the Sinking Fund for the purpose of repaying at due date 
t 0 ., the let day of December, 1911. 

(2) Whether the Trustees can compel the Corpora- 
tion to borrow as suggested by them in their letter, dated 
26th June, 1611, against the decision of the Corpora- 
tion to the contrary, in view of the fact that there is an 
amount in the Sinking Food more than soffident to 
I.ay off the loan. 

(3) Should Counsel be opinion that the Traetees 
cannot withhold payment as aforesaid and assuming that 
the Trustees do not yidd to suggestion of tim Cor- 
poration, what is the zeme^ of tits Oocpcustiau ^pdnst 
the ’Enutkaw? 
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Case. — {conoid.) 

SeM. 120 & And gtiucrally an tu the righto and duties of the Goi 

Segment poratioii and the Tmsteos in the matter of the repay 

q/ Leans nieut of Mumcipal Loans. 

AppliccUioH 
of Sinkififf 

Funds _ 

(contd.) OlUNlON. 

(1) The answer to question (1) depends upon whether 
the Trustec?s under Section 135, have under Section 
180, an ahsolute distrotion as to the application of the 
(Sinking Fund or any part tlu'ieof. They rely upon the 
word “may” occurring in Hectioii 180 and contend that 
it IS an enabling and discretionary power. But it has 
boon long settled [fufe Juliiis ri Bishop of Oxford 6 
App. (us *228) ] that jihnises which in their ordinary 
meaning are morel v enabling lue to be constnied as 
obligatory under c(*rtain ciK’Hinsttmci'S. Here a pow'er 
is deposited with public oflici'rs loi the purpose of being 
used for the benefit of persons who are specifically 
pointed out and with regaid to whom a definition is sup* 
plied by the Legislature of the conditions upon which 
they are entitled to call fox its exercise. It seems to 
me that the Trustees hold the Sinking b’und for the 
benefit of the Corporation though the Corporation by 
the terms of th<* Act is restricted tu using that fund for 
the one purpose viz , repayment of loans. The Tms* 
tees are under an obligation to invest the money fin* 
der the orders of the Corporation and to vary or trans- 
pose them under similar ordeis (ace Section 185). 
They are liable further to fuinish accounts to the Cer- 
poration (Sec. 187) and it is conceded tliat if the Trustees 
weitt'tb apply the whole of the Sinking Fund for the re- 
payment in full of Debentures which have matured, 
other Debenture-holders could not restrain them from 
doing so or hold them liable for breach of trust. Under 
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these circumstances it seems to me that the Corpora- 
tion and itot the Debenture-holders is the person enti- 
tled to call for the exercise of the power conferred by 
Section 186. The condition upon which the Corpora- 
tion is entitled to call for its exercise is that a loan in 
respect of which the Sinking Fund was created, has 
fallen due. 

My answer therefore to the first question is that the 
Trustees have not the power wliich they claim. 

(2) No. The Corporation with the sanction of the 
Government of India determines what monoys are re- 
quired to be borrowed for the purpose of paying off de- 
bentures and the Trustees have no voice in the matter. 

(8) The remedy of tlio Corporation if the Trustees 
prove recalcitrant is either by suit or by an application 
under Section 45 of the Hiiecific Relief Act. 

Generally, 1 have nothing to add. 

18</i Augiist, 1911. S. P. Hinha 


Deheulures, Form of — EndoraemenU or Ixmw of scrip to 
two or more persons ^mth altemattne provision of 
payment to or to the order of any one of them or 
to survwor if permissible. 

Casb. 

1. Whetiier having regard to the foim of the deben- Sm. 133 A 
ture {vide Schedule VI of &e Act and Sec. 182) a deben- 
tore could be issued payable to A & B or survivor or as m 
suggested by the Bank {vide their letters dated 17tli ■®******«»* 
February, 1912 & 2(Hdi October, 1^}. 


bees. 129 a 
136. 

Rcpaym€nt 
of Loans, 
Apphcaiion 
of Sinking 
Fund, 
(concld.) 
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Sec. m k 
Schedule VI. 
indorsement 
on 

Defmtnres. 

(concld.) 


Lette} dated 17th Febtuary, Idliyfrom the Bank of Bengal. 

'Hie question has recently been raised as to whether endorse 
luoiLt in alternative foims such as . — 

Pa\ to A. and B or eitlioi 


Pa;^ to A R and C. or Uie older of any one of them 
ere effect no and I shall lie ^lad to receive your instructions re- 
^aiding the accept in^ oi such endorsements on Municipal Deben 
lutes both as icgards new endorsements as well as of those already 
ucognibed by payment of mteiist, etc 


Letter dated SOth October, 1908, from the Bank of Bengal* 

With reference to my letter No. 93-M , dated Sth June, anl 
your reply thereto, dated 8th September last, I beg to state that t 
have not }ct received your mstiuctious as to whether Munibipal 
Itebenturos can be endorsed. 

“Pay to A and B or Survi\or 

Further, 1 beg to enquire whether, m order to popularise the 
Security, there be any objection to holders endorsing Municipal De- 
bentures in any of the ten methods permissible to owners of Govern- 
ment promiBBory No1(>b, undei Soction 184, Civil Account Code, 

2. Whether a holder of a debenture is competent to 
endorse sub debenture in the alternative forms as sag* 
gested by the Bank as above. 

OrmoN. 

1. ^fhe Corporation cannot depart from the form 

preaeribed. < 

2. The Corporation by paying to the holder for the 
tapae l^iag would get a discharge. I think an endorse- 
naent by the original ^ayee to A and B or ^ther ia a valid 
aadoraement. 


Slat dma, 1919. 


B. 0. Hum. 



( »»• ) 

Loan Bvmness of the CorporaUon — Agreement trith Bunh 
of Bengal— Bank's resiwisihhtg in rase of loss 

Case 

Not available. 

The following opinion waa obtained in connection with Loan 
the provifio in clause 1 proposed by the Bank of Bengal 
ii. the draft agreement, re:d with claiiae 6. These two««rt5an*o/ 
clauses ai-e reproduced. Btngat 

1. Tho P-nik during iIh' contnmancp of this agreement, 

act. as Agents of the Coiporatioii in and for the management and 
, tzansactioii of all business connf‘ctod \tith the existing debenture 
leans of the CoriKiration mentioned in the several parts of the Sche 
dole A hereto annexed and of all other debenture loans which here- 
after during iiie continuance of this agreement shall be raised and 
liisued b/ the Coriw'aMon in accordance with the provisions of the 
Calcutta Municipal Act, 1899, oi any other enactment empowerin,^ 
them in that" behalf and shall manage and transact 'huch business 
snhject to such directions as may from time to tune be given in writ- 
ing to the Bank by the Coijioration or their Chairman or other suffi- 
ciently authorised representative for the tune being thereof and as 
may be consistent with the provision hereof provided always that 
nof^tn^^reineoatotnsdsW/t'en^farfJle Bank^a raBpmdUliLy 
Of ofAer ikun fAaf of a Banker tx> an ordinary cuatomry and kndtr the 
NegotMle InHrunmia A tt, ^4. 

& The B|spk shall be responsible U> the Corporation lor all lose 
or damage that 'may arise or be occasioned to the Oorpoiation by any 
t'eft, fraud or wfougfol act^ error in saleulatiou or otha^mistaka 
done or cimimftM by the Batik or any of their ofBosrs or agents in 
managing and tibasjMit^ i^e tmsineis afottNtNind aud the BauK shall 
indeinnify the 

1 ' ' . * ' o i' ' H* . ' . 



Loan 
husintas 
Agreement 
mtA Bank 
of Bengal 
(contd ) 


( M ) 

Opiniok. 

“1 nndevi'taiid that all 1 am ankad to do ib to express 
my opiiiioii ni)on eortain questioiis relating to the Proviso 
with winch (lause 1 of the draft ayreemeiit concludes, 
the Proviso being in these words : 

“Provided alwavs tliat nothing herein contained shall 
rindei the lluuk'i' lesponsihihty greater or other than that 
el a Bunker to an ordinal y custonier. and under the Ne- 
gotiable Instruments Act.” 

And the questions submitted being the following ; — 

(1) Whether tlie Pioviso controls the whole agree- 
ment, especially clause !>, or not? 

(2) And what is the effect of the Pioviso as to* the 
Bank's responsibility? 

(3) Whether the Corjjoration can safely accept the 
Proviso as it is*’ 

(1) As a question of constniction, the Proviso, in my 
opinion, /ui/jim /unr (ontrols the whole agi'eemeut. But 
!iU(h a construction would apparently render the Pro- 
viso and the subsequent clause 5 under possible circums- 
tances, inconsistent with each other. Under clause 5 
constnied by itself, irrespective of the Proviso, the Badk 
might come under a responsibility to the Corporation from 
which the Proviso construed by itself, irrespective of 
clause 6, would protect it, and in the face of tins andbi- 
gnjty the proper constnudiion of the agreement, I think, 
must be that a responsibihty which is prima facie within 
clause 5 construed by itself only, would not be affected 
by the Proviso. In other words the Proviso is to bo con- 
strued as applying only to responsibilities falling within 
the language of both the Proviso and clause 5 ; and if this 
is the correct construction of the agreement the opera- 
tion of clause 6 is not controlled by the Proviso. 

But tikis question of the oonsj^ction of the agreement 
must be as « doubtful 'dne ; aaid the position of 
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the Cuipoiation under the agreement ought not to be 

Bubject to uncertaintiOK of constiurtiou. The meaning Agtm^ 

of the agieement ought to be made clear and onambign- “’»** ^«** 

of Btngttt 

ous j^nUd ) 

(2) I do not kno^ what the Proviso means. It is not 
clear to me that it has leally any ascei tamable meaning 
at all and it appeals to me altogether a matter of uncei- 
tamty what meaning might be given to it in caso the 
question should anse. 

The Corporation cannot be advised to be pait^ to a 
legal instrument upon the f<ice of which important 
questions hke tho^e undet consideiatiou aie left open to 
doubt The agreement ought to be alteied so an to ex- 
press clearly and with certainty what the parties to 
It really mean. Or if there is a difficulty about this, per- 
haps the best course would be to let the agieement be 
silent upon points about vhich the parties cannot agiee 
as to the form the Agreement should take — leaving their 
rights and obligations between themselves such as the 
law m the absence of express stipulation between them 
would detenmne them to be. 

(3) In ray opimon the Coiporatiou cannot safely ac- 
cept t^e Proviso as it is. 

Wh February, 1912. Thus R. SroKoa 

« 

Filteted Water Supply to Huts 
Case 

Questions have arisen with leference to the sap|dy of Sees. MS, 
filtered water to individual huts m a bostee and to huts ^ 

which are not sitaated in any bostee. f.w 

The provisums of (he Oaleotta Municipal Act beating 
on the question can be gathered from the fcffionvhig sec- 
tions of the Act 

Sec, 3 (5) defines buetee. Sec. d (6) defines bostee 
land. See. 4 empewent ^-OepeiNd to de* 
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Seca 218, cidti whether land is a bustee or bnstee land. Sec. d (HO) 
* defines occupier. Section 82 defines owner. Sec 

P.W 8uK?lylbl lays down the principle and method of 
assessment as to land and buildings and bus- 

tees. Secs. 171 and 180 provide for payment of the 
lates. Sections 248, 249, 253 refer to supply of filteroil 
water. Sec. 259 prescribes the size of femiles as per 
Schedule XIV. Schedule XIV fixes tlie size on the 
basis of the annual value of the building as determined 
under Chapter XTI. Sections 270 and 271 provide for 
the fixing of meters and payment for excess supply. 


Sections 283 (b) and (2) (3) sbould lie noted shewing 
the existence of filtered water supply in busteos and un- 
der (3) the supply, if cut oft, should bo restored on pay- 
ment of all diu's and expenses of cutting off the water. 
This might relah* to connections m a biistoe allowed befoie 
the coming into opoiatiou of this Act, and it is doubtful 
whether it can be construed by implication to permit of 
coimoction lor filtered water supply being given to huts 
ii* a bustee under the provisions of the present Act. 


It is submitted having regard to the provisions of tiecs. 
249 and 250, it is doubtful whether filtered water sup- 
ply to individual huts in a bustee was ever contemplat- 
fctl by the Legislature. The practice hitherto has been 
to allow filtered water connection in the case of masonry 
buildings only and not in the case of huts in a bunUe. In 
bustees, however, filtered water is supplied by means of 
hydrants placed in bustee streets or passages at certain 
dietancds. No charge is made for tUs supply (hrou^ 
hydrdnts. 

Jli;aving regard to the free allowance of filtered water as 
ij^i^ribed by Beclaon 248 and having regard to the prin- 
iidiple and method pf assessment ixmlunied in Section 150 
'^^.ffbe payment of rates, in Seei^ 180 by the owner of 
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tlje it seems almost impnicticable to fix the 

qnHi)tit,> of supply for a particnlar 1ml in a bnstoe and lo 
1 emulate the BUjqjly. 

It is also to be noted that unless the quantity to be 
supplied free could be ascertained, no meter could b(‘ 
placed for charpinq for evccss consumption of watt'r. 

Hoction 271 makes tho occupiei liable for the excess 
consumption. Theiefore in the case of occupiers of huts in 
I bnstee where individual huts are not separately assessed 
and having regard to the payment of rates by the owner 
of the bustee under S«*tion 180, it seems that the Muni- 
cipal authorities have no iKiwer (even if they be billing 
to do so) to provide for the supply of filtered water to in- 
dividual huts consistently with, ami pursuant to the pro- 
visions of the Act. 

The owner of the bustee may claim a sujiply of filtered 
water and the size of tho ferrule is to be fixed 
and ascertained under Hoction 259 on the basis ot the 
assessment of the wliolo bnstee, but it would not be pos- 
sible to make him liable for any excess consumption un- 
der Section 271, as under that section the occupier is 
made liable therefor. 

Ckransel will be pleased to advise— 

1. Whether, having regard to the provisions of the 
law above referred to, a supply of filtered water can law- 
fully be given in a bustee, the ferrule to be allowed being 
determined on the footing of tho valuation or assessment 
of the bustee and th^ quantity of free supply being as- 
certained on the footing of the water rate payable on 
account of the bustee as a whole and a meter affixed 
for purposes of charging for excess consumption. H so. 
who is liable for such excess consumption? 

2. Whether individual huts in a bastes can bs given 
filtered water supi^, at^ if so, how (on wl# Wb sr 


Sees. 848j 
249, m 6c 

W i^upply 
to Hufs, 
(iontd.) 
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Secs 248. footing) is the quantity of bupply to be giAon fiee and tlif 
ferrule to be ascertained ? 

8. Whether the occupier of a hut which is not situateii 
(oontd ) a hustee is entitled to a supply of filtered water? 

4. As “building” mtdndes a hut. whethei the Chair- 
man may require the ownei of a hut to obtain supply ot 
filtered and unfilteied natoi under Section 258? 

Opimion 

1. I am of opinion that a supply of filtered water 
should be given to bnstees by means of hydrants or pub- 
bc standposts as lequired by Section 288 of the Calcuttj 
Municipal Act. The orcupieis of individual huts in a 
bustee are not, in my opmion, entitled to demand a supph 
of filtered water through a teiTule. Sections 249 and 250 
contemplate the laying down of service pipes for the 
supply of filtered water in masoiuy buildings only, and 
are not apphcable to huts iii a biistee. On the other hand 
Section 288 (b) and (2) and (8) seems to contemplate .i 
a supply of water in a bustee in some cases, and the res- 
toration of such supply after it has been cut off for non- 
payment of lates, but these provisions do not a^ar to me 
to give the occupiers or owners of huts in busteea the bene- 
fit of the provisions of Sections 249 and 250. 

Tinder Section 270 there is power to attadfi a waiier 
meter only when there is reason to believe that more fil 
ttred water is being consumed by an occuifier than he Is 
entitled to under Action 248. lliiB ri^t to receive 
filtered water supply enures under Section 246 only to 
i!be oceupier of a Wilding connected with the watert^sup- 
and {under See. S71} it is the ocoujpier who is liabb 
tor an^ ^ the stc^toiy allowattice of filtered water 
Wd}«n n mi^r hse been ai|4aehed. In the ease of bustee 
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Opinion.— ( conid) 

tats the ovtner and not the occupiet is liable to the eon- aW. 
bolidated late. These provisions, in my opinion, iadi 
cute that a supply of filtered water to individual huts in F. 
a bustee is not within the contemplation of the Act. In 
bi*ecial cases, however, the Chairman would no doubt 
have power to require the owner to obtain a supply as 
piovided by Section 263. 

2. For the reasons above indicated, I am of opinion 


that the Municipal Act imposes no duty to give a supply 
rt filtered water to individual huts in a bustee, the pro- 
visions of Sections 249 and 260 ns to laying down service 
pipes being limited to masonry buildings. Though there 
is no duty, the Chairman in exceptional cases is em- 
powered by Section 253 to order a supply of filtered water 
in any building which is without a proper supply, and 
as the term building includes a hut, it would seem that 


if he thought proper he could exercise such power in the 


case of huts in a bustee. In such case, having regard to 
the special lating piovisions cs to occupiers and owners 
<)t bustees, it would apparently be necessary, if Sec. 24S 
at all applicable, to treat the bustee owner as the occu- 
pier as regards liabihty for p.xyment in respect con- 
sumption in excess of that allowed by Section 248, thongh 
upon a strict interpretation of the Act there is no power 
to require any payment for excess in such a case. 


S. The occupier of a hut, which is not latoate in a 
bustee, does not come within the provisions of Seasons 
240 or 260 which enable tbs occupier of a masonry build- 
ing to lay down service pipes or to reqtdre the ownipr to 
do so, and is not therafore, in ugy opituon, estil^ to 
demand a seivios supply fiitoz^ wtoisr, fibs 

Chairman’s diseiotioi^ power under deettou SUSA wtobt 
apply to such a 


4. 

hut is wiffairat a SKopw %«ter .Jad IImm ka 
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Beca.S48. n.uin witluii 100 feet fix)m Riuh hnfc, the Chairman may. 

in his (liscietion. give notice requiring the owner to oh- 
F. W.Umdy tain the supply .md execute the necessary works, unless 
) owner can prove his inability by reason of poverty. 
The term "any building" compiises a hut. But if such 
a supply be given, there appears to be no power to en- 
force any payment foi excess of the statutory water allow- 
ance when the hut is m a bustee and so subject to the 
special rating provisions 

(Sth OcUihrr, 1910. fi. II. B. KENRICK. 

Adi'ocate-Gencral. 

Laiftny mr fert '<teel Mum in Chitporc Railu-ay Yard — 
Portion of the Corpuuitwn avd E It H Railicaii 

Gasb 

Sees. 281, In connection with the new elevated Reservoir being 
fltfflmmn ^‘onstnicted at Talk for the purpose of seeming better 
in CkUpore filtered water supply to the city , it is necessary to lay 
1 steel six feet water main from Tallah to Sham Bazar 
and proceeding thence to Wellington Square. This, 
coupled with the reservoir, will, it is believed, relieve the 
city of tlie dying need of a better pressure in its water 
supply. Tlie main would, as originally proposed, cross 
the Chitpore Yard belonging to the E. B. S. Railway by 
the Railway bridges attached thereto. But owing to the 
extension of the said bridges by the Railway Authorities 
the original proposal to carry the main over an indepen- 
dent bridge would have under the changed ciroumstanoes, 
involved considerable expenditure. Accordingly, it was 
proposed to run the main under the Railway lines and 
sidings, and to safeguard the interests of the Railway 
and further to preAcnt all possible accidents, it was srg- 
gaiitod by the Ohiof Engineer to the Oorporation to have 
ttSteel cover of three feet over the main, and to encase the 
'paijl main in twelve inch cement concrete. In reply 
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to this prupusaJ, the Knginoer in charge ol tlie E. B. State Seoi. iSl, 
Haih^uy stated that he had no objectione thereto, but he 
wanted to impose certain further conditions as to 'the tnCMpon 
teruent casing, to pi event a possible burst. The Chief 
Engineer to the Corpoiation in reply pointed out that (contd.) 
the precaution against the buist was w’holly unnecessary 
and unknown in the history of steel mains but agreed to 
have a rectangular base as suggebted by the Bailway En- 
gineer. The Manager E. B. K. liailway was not how- 
ever assured of the safety of the Ihulway line under the 
(ondi lions proposed, and laid the matter before the Bail- 
v/ay Board. The Chief Engiiieei in leply referred to 
the 'practice obtaining in England of steel mains being 
permitted under railway lines and pioposed additional 
precautions to safegnard the interests of the railway. In 
reply the Officiating Manager wrote to the Secretary Cal- 
cutta Corporation on the 19lh November, 1909 enclosing 
on extract from the letter horn the Bailw'ay Board. The 
stiid letter containing the terms imposed by the Bailway 
Board are set out below : — 

Extinct from the Railway Board’ a lettei No. 2748, 
dated the SOth September, 1909 to 
the Mavaycr E. B. S. Railway. 

"In the opinion of the Bailway Board the proposed 
n'ain should not be permitted to run across the Chitpore 
Yard unless there is no other reasonable way of dealing 
with the conditions of the case. 

They leare the decision on this point to you (Manager 
E. B. B. BaUway). 

2. Zf it is finally decided that the main may ran m- 
roes the yard you should agree to tius being dohe only 
on tile following eonffitions 

(1) That the Muniapality.ara to be tor all 
damage, loss and #teitoni|toi^ to Baiimgr 



beet. 981, 
etc* 
main 
in CMtport 
J^oi/ioay 
vatdt 

(cotttd ) 
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property and lor all loss tbat may occur 
in liaJlway earnings and for all claims that 
may be legally established against the 
Bailvay Gounpany in the event and by rea- 
son of any accident happening to the mom 
or any defect that may occur in its work- 
ing 

(2) That the Muniripahty will undertake to make 
any alterations to the mam in the event 
of the Bailway considering that the exist- 
ence of the mam was detrimental to their 
interests. 

(8) That the work of constructing the main riiall 
be earned out so as to cause no interference 
with the traffic of the Bailway.” 

In reply, the Chief Engineer to the Corporation ex 
pressed his agreement, if necessary, with clauses 1 and 
8 imposed by the Bailway Board though at the smne 
time pomtlng out that no accident could possibly occiu* 
to a main designed as the present. The Engineer ob- 
jected to clause 2 as not being fair that the Gotporofaon 
should agree to alter such a large mam as the presell on 
which the whole water supply of the cH^'' depended in 
the event of the railway considering the existmioe of the 
main detrimental to their interests. Ih reply, the Offi- 
ciating Manager, E. B. S. Bailway referred to Ibe im- 
portance of t^ Ghitpore Yard on which tiie whi^e Of the 
rail-bome Jute trade of Calcutta deptmded in additiott to 
other traffic, and pdnted out that condition 2 xnw in ac- 
oordai^ with Section 8 of'the Bailway 1890, 

augeeting that the Coipcuiation ahould agree to the eon* 



U. has arisen whether there is any objection to 

eoac|iting4heoo^ 

Blihtay that 



( 108 ) 


Case.— 

the E. B. B. Bailway is a State Bailway, and that in See^.SSi, 
questions of disputes appoal can always bo made to the 
Oovommeiit. There is very little likelihood of any ex- i» C!Wi»o« 
penditure contemplated in clauses 1 and 3 of tlie con- 
ditions being incurred. But it is submitted that con- (contd.) 
tmgency might conceivably arise and the expenditure 
especially imdor conditions 1 and i “to make good ah 
damages, loss or deterioration to the Bailway property 
and Bailway earnings'’ and to alter the main would be 
very heavy. As regards condition 2, question also has 
arisen whether by agreeing to the same the Corporation 
would be committed to anything which they should not be 
committed to, regard being had to the powers and liabili- 
ties of the Corporation under the law. 


Under Section 281 of the Calcutta Municipal Act, (lU 
B. C. of 1899} the Corporation have in the matters of 
water supply the same powers and are subject to the same 
restrictions as in the case of drainage both within and 
outside Calcutta. Sec. 294 of the Act may also be re- 
ferred to in this connection. Then Bectiou 285 em- 
powers the Corporation to lay pipes outside Calcutta in 
order to bring water into Calcutta, and in respect of the 
country through which such pipes may pass, the Cor- 
poration have the same powers as inside Calcutta. Sec. 
290 of the Act authorises the Chairman to carry any 
Municipal drain through or under any land within or 
without Calcutta. The effect of all these sections take.*! 


^ new} together is, it is snhinitted, that after the sanc- 
tion by the Government (as has been alr^y ob- 
tained for 'tile present scheme) (he Oarporation nuiy. lay 
water pipes mAet any land outride ptdoutfo. , 

A considerate ptt ti»e BjaUwagr Act wi|jl» it 

ad — 'L, J — .'ii j*. aia > 


H submitted, bei^ nut tiie aboy;e-;||| 
12 of this di^eoi^fet^iat^ . » -I 
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CA.SE..—{concld) 

way property. Though under Sec. 8 of this Act the 
hallway Adminit'hation may alter the position of anj 
pipe for the supply of gas, water etc., but it can do so 
only at its own cost. Such diversioi^ has further to bo 
done, it is submitted, to the satisfaction of the local au- 
thority concerned. The Advocate-General will b'» 
pleased to advise on an interpretation of the different 
powers vested in Ihe Corpoiation alid the E. B. S. Rail- 
way under the Calcutta Municipal Act fill B. C. of 1899) 
and the Railway Act (IX of 1890). 

(a) Whether the Corporation may accept the con- 

ditions 1 and 8 of the Railway Board as 
set out in the letter No. 2748-R.C., dated 
30th September, 1909 to the Manager E 
B, S. Railway? 

(b) Whether by accepting the condition No. 2 of 

the same, the Corporation would ^ com- 
mitted to anj' tiling which tliey should not, 
in view of the legal powers involved in the 
question, be committed to, regard being 
specially had to the contingency of tlie 
enormous e.\penditnre that will be entailed 
in case of a possible burst however in- 
conceivable such an accident may be? 

OWNIOM. 

(a) In my opinion the first condition should not be ac- 
cepted by the Coiporaticm without some modification, as 
it imposes potentially an unreasonably wide liability on 
Corporation. As it stands, the Corporation assume 
liability to idemnify the Railway Company in respect of 
da^ whatever which may be made against the Com- 
p4tty in the event of any aeddent to the proposed water 
shoold s4tyieo the CotporstiQh for their own 
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leaiiionable protection to must, at least, that the words 
‘ legally established” be substituted for the word “made” 
and the woids “and by reason” should be inserted after 
'the word ‘ event” and before the word “of” in the fiiat 
condition as drafted. 

(b) 1 am of opinion that the Corpoiatiou would not be 
justified in accepting the second condition. The Bail- 
vay Company has express power undei Sec. 8 of the 
Indian Bailway .Act 1890 to alter the position of any 
water pipe after notice, and such alteration imist be exe- 
cuted to the reasonable satisfaction of the Corporation. 
It follows that the cost of any such alteration in the ex- 
ercise of the powers conferred by the Indian Bailvra,}^ 
Act must be borne by the Bailway Company. This being 
BO, it is inadvisable that the Corporation should undertake 
tc make any alterations to the main in the event of the 
Bailway considering at some future time that the exist- 
ence of the main was detrimental to their interests. 

I see no objection to the Corporation assenting to the 
third condition which is for the reasonable protection of 
the Bailway. 

This opinion is based on the assumption that the Cor- 
poration has statutory powers enabling them to run their 
mains under the Bailway lines and sidings without ob- 
taining the sanction of the Bailway Company. Tf cn 
the other hand there is no such power and &e authorisa- 
tion of the Btulway is first essential then the Ballway 
Comply impose such conditions as it thinks fit. 
Li this event the second eonditfon would have to be ac- 
cepted, and Section 8 of the BaUnroys Act would be dis* 
placed by eontraet. 


Sect. 281, 
etu 

auel matn 
%n ChHpare 
Batlway 
yard* 
(contd.) 


Janmr^t 1191Q. 


0. H. B» Seeiicat, 
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Bees. 281| Since writing the above opinion, 1 have discuesed tho 
natter with Sir T. B. Wynne, the President of the 
Railway Board, He seems disposed to accept my sug- 
gested modification of condition (1); but attaches im- 
(contd-) portance to the second imposed condition, in Adew, us he 
pointed out, of a possible fracture or displacement of the 
water main as the result of earthquake, which mi^t0oo4 
the Bailwuy lines nud cause loss by impeding traffic. 

He, howeA'er, agrees with me that if it can b/ shewn 
that the Corporation is expressly empowered by k-gisia- 
lution to lay its mains under the lines of -i Bailway (k>m* 
pany irrespectiA’e of the sanction of the Company (as to 
the existence of ivhich power I am doubtful) the ‘Bail' 
way could not insist on imposing the second condition on 
the Corporation. 


5ih March, 1910. 


G. H. B. Ebnbiok, 

Advocate-General, 


On farther examination of the Calcutta Municipal Act, 

1 find that the Coipoi-ation have the same powers for 
carrying water-mains Avithin or without Caleotta as 'Uiev 
have for carrying drains (Bection 281) and they have 
power after giving reasonable notice to the ownw or oc- 
cupier (under Section 290) to carry drains into, throngh- 
ox under any land whatsoever within Calcdtta car for ^e 
purpose of outfall or distribution of sewage Wfi^out Cal^ 
Ctttta. these sections appear to me to emipdwer the 
JPmporation to carry their water main ttoder the fines of 
the' Bailway Company aftoic.g^viofl ieatonable notice in 

,|^rem<>ve8 the doubt wWch 
^ ' provided- 
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that the CotporatioD exercise their powers reasonably, 
they can do so without first obtaining the sanction of the 
Pailway Company. 

6. H. B. KsMtitK, 

19th March, 1910. Ad' oialc-OcfteraK 


It has been pointed out to me that m my former •■pinion 
on this matter 1 have used the words “Bailway Com- 
pany.” I am fully aware that the E. B. S. Bailway is 
owned and administered by the Government, and this 
fact in no way modifies the views which I have already 
expree^. 

Bji ‘290 (1) of the Cal. Municipal Act the Corpora- 
tion are empowered to carry any municipal drain “into, 
through or under any land i^hatsoever,” and under Sec. 
281 they have the same power with regard to water mains. 
The words “any land whatsoever” are sufSciently wide 
to indude, and in my opinion they do include any land 
vested in the Government. Bo far as I am aware there is 
no provision in the Bailay Act which restricts the opera- 
tion of the powers of the Corporation under the Act of 
1899. 


G. H. B. Eenbiok, 

SI7tb May, 1910. AdvoeaM-General. 


CvlvctU over Bead. $ide drainth-^ee for written permir- 
ikm for, l4effaUtp of^Powen of Bemoeel. 

Oam., 

Section 999 (tf-Aot p 1899 of ^ Gbltnttd 

Municipal Act - 

(1) Without ^ writhtn ^ QmmiaI 

Oommitteeno 


9aci. m, 
0k. 

SUfitmain 
in Chii^p^rt 

yoitd. 
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Case. — {eontd.) 

(.nd without tlie written permission of the Chairman no 
vail or other structure shall be newly erected over any 
Municipal drain. 

(2) If any railway or private street be ccmstnicted, or 
if any wall or other structure be erected without the per- 
mission required by sub-section (1), the Chairman may 
with the approval of the General Committee remove or 
otherwise deal with the same as he may think fit and tlie 
expense thereby incurred shall be paid by the person off- 
ending. 

Sec. 836 of the Act nms as follows : — 

“All public streets and squares not being the pro- 
perty and kept under the control of the Government <>r 
the Commissioners for tlie Port of Calcutta (1) includ- 
ing the soil, and the side-drains, footways, pavements, 
stones and other materials of such streets and squares 
and all erections, materials, implements and other things 
provided for sudi streets or squares, shall vest in and 
belong to the Corporation.’’ 

Section 841 of the same Act provides for the removal 
or alterations of fixtures attached to a building so as ^o 
form part of the same and causing a projection, encroach- 
ment or obstruction over or on any public street or land 
vested in the Corporation on written notice by the Gene- 
ral Committee of the said Corporation. Sub-Section 
(8) of the Section lays down that if the owner or occu- 
pier of the building proves that such structure was erecte.i 
before the 1st day of June, 1868 or after such date with 
the consent of any Municipal authority* duly empowered 
ir that behalf, then the Cmporation thall make reason- 
ahle compensation to every person who suffers damage 
hy such removal or alteration of the fixture. 

Section 842 of the Act runs as follows ; — 

(1) The dhairmaa may.remoye any wall, fence, 
fiih' piMtki platiorm or obstrhdtion. projection or 
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encroachment (not being a fixtm'e referred to in Section 
841} which has been erected or set up, and any material.^ 
ot goods which have been deposited in a public street or in 
or over any drain or aqueduct in a public street, whether 
the offender be prosecuted or not. 

(2) When the Chairman removes any wall, or other 
obstruction, projection or encroachment from land which 
forms part of a public street no compensation shall bo 
payable, but the General Committee shall be bound tu 
provide proper means of access to and from the street if 
none exist already.” 

Public street is defined in Section 8 (87) and mcludes 
the side drains attached thereto. The word fixtui-e in 
Section 341 has not been defined in the Aid. 

Section 586 provides for the granting of license or 
written permission and the charging of fees for such 
licenses or written permissions. 

In Calcutta especially in the southern portion of the 
town there are still in existence open side-drains between 
the premises situate at the side of streets and the street 
proper. To secure access from the street proper in to the 
premises there exist masonry culverts, platforms and 
other contrivances attached to the buildings or resting 
on the land as the case may be. The culverts, platforms 
and other contrivances belong to tire owners of the build* 
ings or lands. 

Most td these culverts and other structures ate en* 
croaohments and ^obstructions over the d^ns; and the 
General Conunittee ^e Corporatian have tahen steps 
un^ Sectioh 841 of the Act couj^ed wi& S^on 450 
cf the Act far their reipova}^ M, cases wi^ fbese 
stmeturm are miorefy ehlv^ M of ed* 

cess to ^ iM^mises and tio he ' 

stnutions over Ihe 


Sect. S92. 
841,3484 
686 

CulwrU, 
Fees for 
permmhn 
and powero 
of removal. 
(contd.) 
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Sms. 29S^ main on the owner executing; an agreement imdertaking 
**^^^** lo pay a nominal rent and acknowledging the rights of 
OtUvert*. the Corporation to or over the drain. 

perntMoii On the 29th April, 1909 the Corporation by a resolu- 
ojnojnmlr under Section 686 of the Act proposed to fix a fee of 
Icotttd.) ' Be. 1 per annum for written permission within the mean- 
ing of Section 292 of the Act for culverts and other 
Btructures and to discontinue the former practice of on 
forcing written agreements for allowing these structures 
tu remain. 

The competency and legality of charging any fee for 
granting this written permission in respect of such cul- 
verts or other structures usod as a means of access to 
such buildings or lands and for granting any written per- 
mission therefor have been questioned. 

The contentions against the proposal for granting writ- 
ten permission levying any fee may be summed up as 
follows ; — ^ 

1. That the Municipal authorities are bound to afiord 
pinper means of access to and from the street if they 
icmove or cause to be removed any culvert or other 
structures which serve as a means of access only to pie- 
mises abutting on roadside drains. 

2. The right of access from private property to a 
public thoroughfare or street is a right incident to tihe 
ownershq) of land abutting thereon and any interference 
with the right causing damage (when physical access from 
the land is taken away or rendered less convenient) en- 
titles the owner to compensation, and under Section 842 
(2) to a prqper means of access being provided by the 
general Coaninittee if by reason of the reoipval of suoli 
eolvert or structure the means of access be cut off. 

8. That a '*puhiic street" as defined in the Act m^ms 
; eto., oyer wfai«& tits ^blic have a rigM 
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of way and iucUidey a dram attaclied to bnrk street, and Secs. S92, 
that ttie drain tlicicfore innst pima faao be taken to 
be part of the public street, llefereuce is also souj^ht Culverts, 

Ml this connection to the ease of Imadul Iluq i cnus C'oi- 
poration of Calcutta, T. L. B. 34, Calcutta 847. vmd pouert ' 

4.' Tliat the right ot use ot the public street is an uni **'^coatd!)^ 
versal common law right carrying with it the riglit of 
passage over the roadside drain fumiing pa it ol the 
street and that no license is necessaiy for the exeicise of 
such a right. 

6. That it follows as a coiollary to the nght of imss- 
age that the adjoining owner should have tlio right of 
pioviding means of access over such dmin to the road 
proper, and that this right has been i-ecogiiised in the last 
para, in Section 342 of the Act, which iiuposos on tlio 
General Committee the duty to provide proper means 
of access to and from the street, if none exists already. 

6. That Section 292 (1) is not intended to apply 
Xo structures over roadside drains put up as a means 
of access to the adjoining premises, as such a right can" 
not depend upon the sufferance of tho Municipality. 

7. That Section 586 does not justify tho levying of a. 
fee in such a oaso. Tho Section applies in cases where 
t. Uoehse or written permission is required and tho same 
most be foe a spooiffed period and subject to certain con* 
ditions and restrictiems and is further liable to be suspen- 
ded or revoked. 11m jieotiiMi is therefore inappUcshle to 
the ezmeise of an sbij»Iate and an indefeas! 1 ^ia> 4 ^t, such 
as the right of the puldic over a pnbUo hifi^ vrajr, a rig^t 
which from ^ nature canjfmt be,iKibjieted 4o my wteh 
reetrietiQiM, 

Gn the othmr'hand it is I^EBnioipal 

mm is am oi( less a Is'W' 
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Logifllutui'c tor the iieceBsities of civic and corporate life, 
and that a special Act like the Calcutta Bifunicipal Act in 
the absence of any express resen’ation should bo deemed 
to have modified the general common law rights, if any. 
touching any matter dealt with by the Municipal Law. 
In other words, the provision of the special Act will pre- 
\ail over the provisions of a general Act or any Unwritten 
law, custom or nght. 

Section 341 of the Act relates specifically to fixtures at- 
tached to a building so as to form part of the building 
causing a projection, encroachment or obstruction over or 
on any public street or land vested in the Corporation and 
Section 342 deals with wall, fence, rail, post, platform 
tr other projections, encroachments, or obstnictions (not 
being fixtures referred to in 341). These are structures 
01 impediments not stnicturally connected witli any build- 
ing and placed in a stre(-t (m not over or o/i as in Sec. 341) 
or in or over any dram. 

Section 337 should also be noted imposing on the 
General Conmiilteo the obligation of maintaiiung public 
streets, bridges and culverts. Reference may be made 
to Sections S7, 119, 129 of the Metropolis Management 
Act 18.')5, 18 and 19 Vic, C. 120; 199 of the London 
Building Act, 1894 ; Sections C.l, 70, and 79 of the Metro- 
polis Paving Act; 57 Gi*©. Ill c 29 known as Michael An- 
gelo Taylor’s Act. 

It is submitted tliat these sections including Sections 
841, 342 of the Calcutta Municipal Act aim at alteration 
or removal of steuctures or things which impede or hin- 
der or are likeiy to impede or hinder public traffic or to 
afi^ public convenience or safety, or in other words their 
rciimVal' or alteration is enforrod in the interest of the 
at(d safety '»’‘make/the public street 
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01 land >t*btpd in the Coi'poration at> free from obbtioic- 
t’ons and ns coinmodioiib as piaditablo, and us may bo 
necessaiy for all Miiincipal puiiios<*s. 

As to what extent tlie soil iindei and the air spaee over 
“treets and drains \est in the Corporation, it ib vorj diffi- 
cult to deteiniine. 

Sec. 3S() rests the public btioets including the soil in 
the Corporation, but as regards the vesting of public 
diains Section 28fi does not refer to soil at all. 

It is still open to doubt whether soil includes sub-soil 
for there are cases shewing that soil means suiface of 
the land and does not include minerals. Whereas sub- 
soil includes all that is below the surface dovii to the cen- 
tre of the earth. Wakefield c« Bucelench 86 L. J. oh 
179 ; Cox 08 . Ghee 17 L. J. C. P. 162. 

It is difficult to determine what proprietory interest 
the Corporation has in the air above and in the soil be- 
low public streets. But there is no doubt that the Cor- 
poration has such an interest both in the soil below and 
in the air above public street as is necessarv hr naiinVi- 
pal purposes, that is to say, for tho control, protection and 
maintenance of tho streets, the drains and sawers, the 
water mains, gas mains and pipes and electric tuains. etc. 
and for all other purposes incidental thereto ubpectiveiy. 
(Finchley Electric Light Company vt Vui.^hby l^ban 
Idstrict Council, 1903 Ch. 487.) 

It is further contended that the words as to (lie provi- 
si(ms cl proper means of access to and from the street 
cccairing in Section 842 cannot apply to any encrcMch' 
ments or obstnictionB coming under Se6t'(xn^841 of the 
Act and that in any case these words tnean simply that 
every individual owner of premises ady^ning ptiblio 
street or abutthig thereon has a W dwtOiiMti Imm 
the Oeneral CtHomittee that his to «nd 
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m, 42 & 
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fiom the street be left free and open to him and that any 
ohstiuctioii tliereto he lemov^d. It iB submitted that 
(he right of acu'ss mean>. nothing more than a right of 
uii> as an oaReinent and that the right of proper access 
must be diffeientiatcd liom the light to build or erect on- 
cioaching stinttnres obstructing a public street or the 
side dr>uus attached thoieto. It is also to be noted that, 
'i”! electing; building, the owner of the premises ip required 
t(i shew on the ])lai] Ins me<)ns of access from the street 
[Rule 80 (2) (c) Schedule XVIl.] 

It is fuither contended that both under Sections S93 
and 840 of the Act tbe Municipal Authorities concerned 
are empowered to consent to encroachments and obstruc- 
t’ons n foiled to thoiein and that such consent must be 
under wntten pennihbion, and that under Section 586 (2) 
of the Act it is competent of the Corporation to fix a fee 
therefor and that there is therefore nothing illegal oi 
ultra I ncs in the proiiosal contained in the resolution of 
tbe Coipoiation, dated the 29th April, 1908. 

Counsel will be plea&c'd to advise — 

1. Whether Sections 841 and 842 have any applicti- 
tion fo the case of a culvcit over a roadside drain which 
IS used bona fide ns a means of access to the premises? 

2. Whether the erection of culverts as a rwiiimiu oi 
access as aforesaid is permissible by the Hanicij^ an* 
tliorities, and if so, whether a written pennissum 6r 
license under Section 292 can be inmsted 

8, If Counsel be of opinion that a party is entitled to 
We a culvert as a means of access a$ a mattMt of 
and without any permission or license as alcfinasidt whe* 
ther or not the Cliairman or other Htinicipid aatlrtidV 
shotUd be justified in imponng oondiiyknM ^ il8 eise. 
dimetinoiia and the mpteiids oi wMph it shotild ht don< 
Itmoted ^ restricting its''h«er to eerfu^ i^eeifted per* 
pwetf? HI ha Ictot? 
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4. Whether ciUvcrts or other Bliiieturos attached to 
bnildingB and projecting or encroaching over the side 
drains atta(died to public street but not causing any phy- 
sical obstraction, can come under the term “lixtmos” in- 
ferred to in Section 341 of the A(t and be removed thero- 
irnder? 


Bees. 292, 
341. 242 A 
686 
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of rtwovaU 
(contd ) 


5. Whether culverts which are not attached to any 
building but simply serving as a means of access to i 
plot of land can lawfully be removed under See. 312? 

6. Whether or not the latter part of Section 342 (2) 
should be taken as a restriction on the powers vested in 
the' General Committee under Section 841 of the Act? 


7. Whether it is incumbent upon the General Com- 
mittee to provide means of access' in cases coming under 
Section 841 or the removal of such fixtures and whether 
the rights of adjoining owners extend to the construction 
or erection of such structures over tho Municipal drains 
without permission under Section 292? 

8. Whether under Sections 292 and 58G of the Act it 
IS competent for the Municipal authorities concerned to 
fix the scale of and levy fees for written permission sane- 
tieohilttbe erectiem of culverts to serve as a means of ac- 
cess mr allowing the continuance thereof in the case of 
exis^ng ernes? 

the meanmg of the word “fixture" oc- 
cuixihg in Sections 841 and 342 of the Act? 

On {trinbipte is “reasonable compensation^' te- 
lemd to in See. 841 (8j to be assessed? Xs it on the 
ftottogof £«nd Acquisition Act less the 
stotoio^ sitovento theieii} or nn the looting 

of m ealnd of tho ttmtoref 4at is to ssy» rea^ 

sostolto'OotoMW (mOt. 
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1. T nm of opinion tliat Sees. 341 and 342 of the Gah 
C’ltta Municipal Act have no application to the oaae of 
culvert Over a loadeide drain which is used as a mean^ 
of acceps to adjoining premises. The owner of premise^ 
adjoining a p\iblic sh'eet is entitled to proper means oj 
access to and from his premises. A masonry culveiti 
over a roadside dram does not appear to be “a fixture at- 
tached to a btiilding" -nithin the meaning of Sec. 341, 
nor would such u culvert be removalo under Section 342 
unless it amounts to an obstruction of, or an encroach- 
ment on, a public street. 

2 1 & 3. The written permission of the Chairman would 
seem to be necessary before a culvert, being a structure, 
can be newly erected over any Municipal ^ain under 
Sec. 292 (Ih At the same time, such permission could 
not legally be arbitrarily or unrt'usonably withheld in 
any case where the proposed culvert constitutes a means 
of access to the premises ; when the permission is esseu 
tial reasonable conditions may be imposed. 

4 (it S. In my opinion the answer? to, both of theto 
questions should be in the negative. 

6. Sub-section (2) of Sec. 842 appears to restrict the 
power conferred by Sec, 341 to remove projecting fixturesj 
in the sense that the General Committee being bound to 
provide proper means of access to and from tiie streot 
if none exist already, where such means of access are in 
existence they shall not be removed. 

7. The answer to tliis appears from the foregoing 

answers. ^ 

It seems to be competent to the Oomantion uit* 

Sec. 583 to levy a fee fm written p^ramtoi^ to the 
sieetj^ of a. eulvmt under Beotiim i^, biit wliim a enl> 

the' aojawb 
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^om the street to the adjoiorng premises it seems to m^ 
to be undesirable that any fee should be levied in respect 
of such permission. 

9. The word “fixture” not being expressly defined 
by the^Act must bo regarded as being used in its natural 
and ordinary signification, that is, as meaning anytliing 
affixed or attached to a building. Tlio ■word “fixture” is, 
however, to some extent qualified by the subsequent 
vords ; "so as to form pait of the building.” A porch, 
or balcony, or verandah would be illustration of the term 
fixture as used in Section 841 of the Act. 

In my opinion the “reasonable compensation” referred 
to in Section 841 (S), means reasonable remuneration in 
respect of the stinctural alteration involved in, or of the 
direct damage or injury resulting from, the removal of 
a fix^re under tho section. For this put pose tlie lules 
of assessment of compensation under the Laud Acquisition 
Act on compulsory acquisition of laud are not incorporated 
in the provisions of the Municipal Act, nor are they, in 
my view, in any way relevant or applicable. 

G. H. B. Kensiok, 

9th Juty, :J910. Advocate-General. 


Renu>val of Platforms at 1, Jhamapooher Lave — Ques- 
tion ni adv&rse possessum— -Platforms if Fixtures. 

Oasb. 

(Submitted by the party.) 

The premisei Ko. 1, Jhamapooker Lane belonging to 
Kumar Norendra Nath Mitter has two masonry parapets. 
The parapets msasnio 8 feet by 14 inches atffi aio attached 
to (dimn in building and betarfsen the two » a dis- 
tahob of 10 iQ^ nhich is ^ved obmont. h 
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See. 341. 110 direct evidence ou to wlieu the jdatforms were buUt 

existence for more than half a 
puker Lane, ci'utnry. There was an open drain along the western 
(contd ) premises which is claimed by the Knmar as 

his own private property while the Corporation say .that 
it is a public drain. 

Sim’s plan wliich was prepared m or about the year 
1850 sliews this drum and miuiy of tlie residents of the 
locality remombor to have seen it. In the conveyance 
under which Baja Digambar Mitter (the Komar’s Grand 
father) purchased that portion of the property through the 
oflstom boundary is stated to be a public drain wJiicU 
existed at the time and which has since then been filled 
up, the western boundary is given as Jhamapooker Lane. 

It is beyond question that the Kumar and his ancestors 
liuve been for over fifty years in undisputed possession 
of tile same at any rate over that portion of the strip on 
which the platforms stand as Jiis durwans and sepoys are 
accustomed to sit there and have been doing so all along. 


since their erection without any disturbance from the 
Ckn'poration (except as hereinafter mentioned). The 
windows of the rooms on the ^ound floor open ontwazd^ 
and project over the strip of loud covered by the eiM 
drain and tliero is a verandali on the Isi &ior 
ing the greater portion of the strip. 

On the 10th December, 1888 a noirioe was ori 


Babu Moheudra Nath Bose. Exeenten: to etft/Aei ^ 
Digambar Mitter deceased uxid^. tile .ptnvi^ 

See. a08 Act IV (B,C.) xrf 18^5 r^niring tb !Wr 
move the eaid plgtforms iqn .tiie gronj^. 
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Oai between the Corporation and Babu Mohcudra Nath 
Bose for amicable settlement of the dispute and it was 
eventually agreed between the parties that the dispute 
would be referred to the arbitration of three Gonunis- 
nion^rs, Babu Hari Prasanua Sen, Rash Behary Dass and 
Sreonath Butt and tliat the award of the said arbitrators 
or of the majonty shall be binding on the said parties. 
A copy of the deed of submission is furthcoming but the 
award cannot be traced if any award was made on which 
point neither the Kumar nor the Corporation can give 
any definite information. The arbitrators are all dead 
and BO are the executors aud all the employees of th.^ 
Kumar who were likely to know whether any award was 
actually made or not. One thing is however clear that 
no action wits taken smee then u’p to the time herein- 
after mentioned for the removal of the said platforms. 


See. 341. 
PUttfomuat 
If Jhamop 
pAker 
^oontd ) 


Early in 190C the Corporation coiiimeuc-ed to put down 
herb and channel ' stones in Jliamapooker Lane and 
when they attemxited to do so on the site of the said drain 
the Kumar resisted and thereupon certain correspond- 
once passed between the Kumar's Solicitors and the Cor- 
poration. * It was eventually arranged that the Kumar 
would not object to the putting down of the kerb and 
channel stones but without prejudice to his rights as re- 
gards the overhaz^png verandth and the projecting win- 
dowa. Nothing was said at the time about these plat- 
forms. 

Thereafter on coi. about the. 2nd July, 1906 notice on*., 
der Sec. 841 of Act IH of 1899 B.C. was served on fhe 
Kumar and upon his refusal to comply with the same 
proceedings under Sec. 450 of smd Act were insti- 
tuted in the Court ^ the Utmieipal Ifagistiate of Cal- 
cutta. After the whole of the. eyiijenoe. fc^ tiio proseou- 
tion had been adduced, ttm Sniiiisr.stiliilhii^ for 
(^jimon to Mr. B. C. Mitter a&i| tetfii^r i^vised that 
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S«c. 341. tlie parapets were not fixtures and therefore could not be 
dealt with under the provisions of Sec. 450 of the 
puktrLane. said Act. A cop}' of the opinion was sent to the Chair- 
(contd.) proposed that if he was not prepared to 

act upon it the Kumar was willing to submit a case to 
the Advoeulc-GeiieriU and that both parties would be 
bound by it. The Solicitor to the Corporation on behalf 
cf the Chairiiiciu assented to the proposal.' 

Counsel is ieqiu>8ted to give opinion on tlie following 
points : — 

(a) 'Wiicthor or not the Kumar has acquired a title by 
piescription in the land upon which the two platforms 
stand assuming but not admitting that such land did not 
onginally belong to his ancestors? 

(b) Whether the said platforms can be ‘fixtures’ and 
dealt with under the provisions of Sees. 341 and 842 of 
the said Act? 

(c) And generally as to the right of the Corporation to 
interfere with them. 


Opinion 

(a) Adverse possession of land dedicated as highway 
will give the ownership of the land in 12 or 60 years ac- 
cording as the owner is a private person or the Govern- 
ment. Before the amending Act XI of 1900 adverse 
possession for a period of 12 years against a Municipal 
Corporation would have been sufficient and under th-j 
last mentioned Act the period is 30 years. If the Kumar 
hsd been in adverse possession of the portion 
of the public street in question for more than 12 years 
, before Act XI of 1900 oame into operation (vis., 24th 
Atxgu^ 1900) &at Act wthild,^ apply and would not 
tiiojs ^iSeel. 1. 1;. 24^4, 085, 650 and 651 'i 
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On the facts stated I am of opinion that the Kninar did 
acquire a title by prescription before th|p 24tli of August 
1900. Hee also I. L. R. 19 Mad. 154 at page 156. 

(b) If my previous answer is correct, the platforms can- 
not be dealt with either under Section 341 or Section 842 
of Act ni of 1899 B. C. It is more than doubtful as to 
whether the said platforms are fixtures within the mean- 
ing of Sec. 841. See generally the article on Fixtures in 
the Uncyclopedia of the Laws of England, Vol. 6, pago 
103 (2nd edition.) 

(c) Assuming the facts stated in the case to be correct, 
the Corporation has in my opinion no right to interfere 
with the platforms. 

If the land on which the platforms stand originally be- 
longed to the predecessors in title pf the Kumar, the re- 
sult is the same, though there is no question of adverse 
possession in that case. The Kumar has the title by 
purchase in that case. 

9th April, 1909. S. P. Sinha. 

Cloture of Roads to traffic for Dramnije Works -—LxahiMij 
for compensation to parties suffering damage or 

' lost. 

Casb. 

In connection with the construction of drainage and i^es 346 
sewer works relating to the Fringe Area Drainage ^eme, 
it was found necessary to execute cettain*drainags works .roadt to 
in Gas Street. On 28rd lamiaiy, 1909 piabUc notice 
by means of adveri^ment wfui giypn id tiie dhsure to /Srifomase 
traffic of Etunar Dinendra Ntufaih 'Siiy's Siheet; from 
the junction of Gas, Street tb ‘jihe ;|mictioii d Gur{tar 
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Case. — {contd.) 

Sacs 3« Boad in Ward No. TV of the city. On the 17th May, 1900 
ctminof sindlai notice for the closure of Gas Sheet from 
road$t« Upper Circular Boad to Canal West Boad was duly 
pven and these loads were accordingly remained closed 
fordamagt to traffic. These notices were given apparently under 
(^*) Sec. 846 of Act III B. C. of 1899 of the Calcutta Mum- 
nptd Act. 

Section 845 of the Act refeis to the execution of cer- 
tain works specified therein in streets including the 
laying of drainage. It enjoins the execution of the 
work with all convenient speed. 

Section 846 makes it discretionary with the Chairman 
io direct that during the execution of any work referred 
te in Section 345 aforesaid, such street may be whdly or 
partially closed to traffic generally or traffic of any speci- 
fied description. 

Section 847 makes it incumbent on the Chairman to 
make, as far as may be reasonably practicable, adequate 
provision for the passage or diversion of traffic for access 
to the premises approached by such street closed as afore 
said, etc. Under Clause (2) of that section the Chair- 
man shall pay compensation to any person who sustains 
special damage by reason of the execution of such work 

The Calcutta Ice Association has its Factory at 8, Gas 
Street in which ice is manufactured and then supplied 
to the various depots and other consumets by means of 
drays, waggons or vans drawn by buUoeks. Such deli- 
veries by such carts or vans are made ordiDaiily by way 
of Gas Street through a road leading thereto from ihe 
Factory. 

It appears however i^t owing to the lilosure to traffic 
of Gas Street and Bumar pinendra Narain Boy’s 
Street as aforesaid, the Ice Association experienced eon 
etdarahla difficulties in uniting ddiveries to the oonsu- 
inew and ^ depote of their g^, 
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It is contended on behalf of the Calcutta Ice Assooii- 
tion that the expenditure incurred by them in order h’ Ckuun'o/ 
provide passaire tor their ice carts is a nocessary one and 
that the same is payable by the Chairman under Clause 
^2) of Sec, 847 of the Calcutta Municipal Act. o/itoM**** 

It may be noted here that the difficulties in their ice <co«td) 
carts and vans negotiating the steep incline leading to 
the Bridge at the east of Gas Street are admitted by 
ttie Chairman and the Engineers of the Corporation. 

But it is contended that the expenditure incurred by 
the Ice Assocition in making up and keeping in order a 
private bustee passage for the moie convenient transit of 
their loaded carts and vans cannot come under clause 2 
of Sec. 847 aforesaid. The compensation payable there 
tmder is for any special damage sustained by reason not 
of the blockage or closure to traffic of any public street 
by the Chairman under Sec. 840 of the Act but by reason 
rf the execution of any work rcfeiTed to in Sec. 846 of the 
Act. 

It is farther contended that even if the expenses in* 
entred by the Ice Association be taken into account in 
computing the compensation payable under Section 847 
(3) it has not been shewn that the same were abso- 
lutely necessary for the purpose of securing egress for their 
carts, regard being had to the passage op the Canal Bridge 
availatde for the carts and vans of the Association. It is 
submitted that the means adopted by the Calcutta Ice 
Assodation for removing the difficaliai» experienced for 
transit of their goods were not reasonable smd proper, and 
that no pravious ndiee therefore for the maldng np and 
repairs to the bustee road was ever given to Chflw>i «un 
in time. It is snbmitled that> o^r ^ ptorisfops cf 
Bee. 847 (2), on}y reasonalda and natural oonqpmiaation 
for damages resulting p the ordimity ‘aautM nf hiniBiin 
affairs by reason of the^as;eo#cin vfori(S 
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Secs 346 
*547. 
CloBurt of 
roods to 
traffic. Com 
pensQJtion 
fir damage 
or loss. 
(contd.) 


CASE.-r-(C07lCirf.) 

c«in be claimed. In the absence of facts proving that 
ihe use by the Ico Association oJ Ihc private biintoo ix)ad 
end the making np and repairs thereto without previous 
notice to the Municipal Authorities was the only reason- 
able, necessary, and proper wa,\ of obviating the difiSeiil 
ties experienced by the Ice Assocition and that tlie othei 
mode of passage of their loaded carts up the Canal Bridg ' 
and Belliaghatta Bond would have entailed larger ex- 
tienditui’e and more considerable difficulties to the As- 
sociation, it is submitted that the course adopted by 
the Association cannot be legardcd, as reasonable and 
pioper. It ifa contended that the Ice Association should 
have adopted the connso of using the ('anal Bridge and 
that expenditure icasonable imairred in this is the onl,> 
leasonable compensation payable to the Association and 
that any way the conipcnsatimi, if any. payable to them 
must be computed on thia basis. 

Counsel will be pleast'd to advise : — 

(a) Whether under the circumstances of the case 

any compensation is payable to the Ice As- 
sociation ? 

(b) Whether the compensation claimed by the 

Association can be regarded as reasonable 
and natural regard being had to the cir- 
cumstances of the case? 

(c) If not. the basis on which such compensation 

is to be calculated? 

(di To advise the Chairman as to the best way 
of solving the difficulty involved in, and 
raised by tho circumstances of the case? 


OimoH. 

(a) 4ti (b) I am of opinion on the as stated that ths 
|i 0 S<>iiMocbii^oR axe not i^titled to coinpeneaticm. The 
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Association would be legally entitled to compensation Sees. 346 
under Soc. 347 (2) of the Calcutta Municipal Act 1 <39 c/wwwV 
onl} in the event of their being able to establish tiiat they roadt to 
had sustained special damage by reasen of the oxecii- 
tion by the Corporation ot any work in any public street, /or damage 
It IS obvious that this sub-section contemplates com- 
pensution for special damage {> e., any particular damage 
01 loss sustained by a particular individual beyond what 
is sustained by the general pubhc) directly resulting from 
the “execution of works in streets'' within Sec. 345 (1). 

Thus special damage resulting from tho improper fencing 
cr guarding, or the insufficient lighting or the inade- 
quate shoring up or protection of adjoimng buildings, or 
negligence in filling in tho ground or canying away of 
lubbish, would be claimable. 

Even if the Act [Soc. 847 (2)] could be construed so as 
h. entitle to compensation for special damage sustained 
by reason of non access to promises owing to the execu- 
tion of works by the Corporation in a public Street, the 
facts would not. in my opinion, enable tho Association to 
fiaim compensation. “Special damage’’ can only mean 
some particular loss or injury directly resulting to the 
Ice Association from the acts or conduct of the Cor- 
poration. The Association in the circumstances have 
not sustained any such damage or loss ; but have in fact 
incurred expense by reason of their acts. In my opinion, 
there is no statutory w other liability on the Gcoporaf'm 
to compensate the Association for or in respect expenses 
voluntarily ineuited by the Association in making up 
and. repairing the Busike Boad without notice to or the 
knowledge or assent of the Gorporation, and- merely jbr 
the convenience of ^eAesoeial.ien. ' 

(c) If the had in iM 

pense by reason el 1^ ««it» fM# eftfesge or ^hcjiir 
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S«C8 346 due to a longer route or traversing a steep iucliue m cou- 
CTojitrff ’af spqiieocp ot the closing of the streets by the Corporation, 
roadt to they would at least have had a moral claim against th i 
*'j^OTiinn”‘ tiorporation though even in such event it is open to doubt 
Jw damage whether there would have been any statutory claim 
(onn^rt'l figaiiiBt the Corporation. 

(d) In my opinion, the Oliairman would not in the eir 
cumstances be justified in making any payment out of 
ratepayer’ money to the Association, as the facts do not 
disclose any legal claim against the Corporation within 
the meaning ol Hec. 347 (2) ot the klunicipal Act, and 1 
should advise the Chairman to lepudiate any claim foj* 
compensation which ma} on these facts be put forward on 
bthalf of the Association. 

G. 11. B. Kbmbiok, 

20(h January, J910. Adeocate-General. 

Alignment of exieimy and Projected Streete — Btrsct 
damage tf tt means damage to la'»d or to bu%ldttig 
aUo~—Refmal of sanction to build over area falUng 
mtkrn presenhed alignment of a projected street. 

Oasb. 

3S0, Section 950 of Act III B.C. of 1899 the Calcutta Hunici 
pal Act empowers the G^eral Cenoonttee of the Cor- 
pontiim to define the general line of bufldihgs on each 
or either side of a public street in ezistmioe at the time. 
Std^See. ^2} tijaieof restricts the dafinithm of such lines 
io a««ot to extend lufther badk tbSA line of the wall 
bmldiiig abottihg on the street at its widest part. 
ji!i«Nb1)oiding hne* eh d^ed in Sec. 8 (8) of the 
e Ihe ott Ihif tbtf 
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t» which the main wall of a building abutting on a street 
may lain'fully extend. The term ‘street-alignment’ as 
definiHi in See. 8 (47) means a line dividing the land com- 
prised in and forming part of u street from the adjoining '®*® 
land. Under Sec. 3 (87) a public street shall be deemed 
i.nless the contrary is shewn, to include all land up to 
the outer wall of premises, abutting thereon or to the 
street alignment if any presonbed therefor. Rule 6 of 
Schedule XVII of the Act provides for an open space of 
1 feet to be left in streets laid oat after the commonco- 
ment of the Act between the street line and the building 
line thereof. 

The word ‘abutting’ occurring m Sec. 350 of the Act 
lias not been defined in the Act. Reference may be made 
if necessary, to Sec. 22 of the TjOiidon Building Act of 
1894 (57 and 58 Viet. Ch. c(xiii).‘Bec. 150 of the Public 
Health Act 1875 (88 and 30 Viet. G. 55) and to the cases 
“Hondon N. W. Railway I's Vancras Vestiy 17 L. T. 

(N. 8.) 654 ; Paddington Vestry iw. Bramwell 44 J.P. 816, 

Lavy m London County Council (1806) 2 Q. B. 577 and 
London County Council p«. Pryor (1896) 1 Q. B, 465 for 
the pre^r inteipretatiou of the expression. 

Section 851 of the Act prohibits the construction of any 
building or wail or any portion thereof within the line 
df>fi]ied under Sec. 850. Sec. 862 lays down the proce- 
durb to set bsek any such building or wall projecting be* 
jondaUchaUne. 

Seetion 8^ of the 4)Pt an&ortses th^ General Com* 
mittee (d the Oerjioration to prepare aohemes and plans of 
pioposed pablie atteete thewing among other tldngli the 
street alignment, nodiibebuildti^fi^ Sab- 

Section (2) of tl^ aectidn %idth 

of each streeta, thenito, 

that when the 
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See*. 360, street and the General Committee consider it impracti- 
^ widen the street to the requisite width, th’s 
AHgnMeiut. minimum need not be adhered to. Bub>Bection (4) pro- 
(contd.) yjjjgg Jqj. application of See. 852 aforesaid for setting 
back buildings or walls projecting across the street or thu 
luilding lines defined in accordance with Sub-Section (1). 

Section 857 of the Act provides for the acquisition of 
lands and buildings standing thereon "‘required for the 
purpose of widening, opening, extending or otherwise im- 
proving any public street or making a new public street.’* 
Sub-Sec. (2) thereto empowers the acquisition of any land 
outside the proposed street alignment with buildings 
thereon which the Corporation in the exercise of afiy of 
the powers conferred under Sub-Section (1) may consi- 
der it expedient to acquire. The proviso to this sub-sec- 
tion authorises the owner of such land to retain it on pay- 
ment of a sum fixed by the General Committee tiiereun- 
der. 

Section 892 of the Act proiddes that, if permission to 
erect a masonry building or to convert huts into masonry 
buUdings be refused on the ground that the site, or any 
portion thereof, falls within the street alignment of any 
projected public street and if such site, or portions thereof, 
not acquired within one year from such refusal^ the 
Corporation shall pay compensation to the owner ^lereof . 

Questions have arisen as to the various powers con- 
jened under these sections. 

(A) It is in ihe first place contended that ik 
iim g^nernl line of boildingB undt^Sec. 860, the lyuMrimnm 
sdd^ can <mly be taken between the walls of buildings 
alwitiag on the street and that the wall of a buildi^ 
(hn ita tmn bod) at smne dbtance from 
tWi'tdlpeet eaonot be taken into aocount in fixing such 
to is ^laariy ittoicatsd hy the words “at its 

he noted, is based 
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I’poQ the assumption that abutment on a street in res- 350 , 

poet of a building means that the building must stand 

uctua% on the edge of a street. Alignm^ 

(conto ) 

On the other hand it is contended that under the defini- 
tion of the term "building line" the main wall of a build- 
ing is the point of determination of the line, and this 
view is strengthened by the definition of building line 
in Sec. 8 (3) of the Act, and that the powers of the Gene- 
ral Committee in defining the street alignment and the 
building lines of proposed street under Sec. 856 as well 
as under Sec. 850 must be taken to extend op to the 
main wall of a building even thou^ such building may 
stand back on its own land from the street, and that it 
IS therefore competent of the General Committee to de 
fine a building line under Sec. 850 or 856 so as to in- 
clude all lands lying between the street line and the main 
wall of such building so standing away. 

fB) A further question as to the powers under Sec. 850 
has arisen as to whether the existence of the wall of a 
boildii^ abutting on the street at its widest part is the 
condition precedent to the efercise of the powers under 
Sec. 850 and to the procedure to be adopted in such a 
case. Considerable doubt exists whether or not the ex- 
istence of such a wall is 060688017 under See. 850 and 
also whether if such wells stand back away from the ac- 
tual street, the width between these walls can be taken 
into coms^ration in fixing the general fine of buildings, 
and furtlier whe&er in accc^dance with the definition -if 
building in See. 8 <8) of the Act the mam wall and 
not the boundary wall should be4nade the petot of deter- 
mination of the bmldu^ hue. 

It is contended on the One hgnd that B«e. 8fi0 of the 
Act really em^wom the 

to widen the act^ stre^ lino, 
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8eiw.3S0, It is urged that the exerciHc of this power of gradually 
sina' wideuing and making regular an existing street is con- 
AUgnuuntt, ditioiied by the widest part of the street, and that such 
(contd ) is to be determmed by taking into considera- 

tion that wall abutting on the street at such widest part, 
and further that the very use of the term ‘wall' without 
any qualification thereto in Hec. 350 means and implies 
that even a boundary wall must be taken into considera- 
tion in defining the building line. 

On the other hand it is contended that in accordance 
'Kith tlie principles, decided in the English cases referred 
to above, bearing on the quesdou of abutment of buildings 
on a street and the use of the term “general line of build- 
ings'’ in Sec. 350, it is competent of the General Com- 
mittee under Sec. 850 of the Act to include within the 
building line all lands up to the main wall of a build- 
ing; and that a mere bumidai^' f^all not being the main 
wall under Sec. 3 (3) can be neglected in computing the 
maximum width. It is urged that the terms “at its 
widest part" occun-ing in Hoc. 850 must not be taken 
therefore in a literal sense so as to restrict the powers 
under the section to the actual widest part of the street. 
Tt is suggested that though in existing streets the build- 
ing line and the street alignment practically coalesce, yet 
there is nothing to prevent the Municipal Authoriity in 
defining a building line to take the width the tn 
extend up to the main wall of a building uhuttiisg on the 
street, at its widest part : 

(C) Another question has lariseu as to the eoiqp^iiieiisa- 
tien payable under See. 852 of the Act as to whdtlier such 
oon^femiBticm is payable on the basis cl dicost damage to 
the buiWiB^ or wbetitor the eotnptoUM^Oa luust, in ae- 
uith the esiiklaaid^ to that ssetton. be based 
xiA toatitot value cd the lan^ fhus added to tiiS 
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It is contended on tho one hand that, by the explana 366, 
tion to the section, only direct dnmaye to the land can be 
paid for and that as the section contemplates the gra- Ahgnm^, 
dual widening erf an existing street by the addition of ' 

lands falling within the street by ^eans of the building 
line being defined under Section 850 of the Act, no 
other damages can be taken into consideration. 

It 18 , on the other hand, contended that the section con- 
templates the payment of direct damages both to land <8 
well as to the w'all or building thus set hack, if any, and 
that the explanation merely lays down tho procedure for 
computing the direct damage to land only and does not 
exclude the consideration of direct damage to the building 
or wall, if any, and that the clause in Sub-Section (2) as 
to the payment of full compensation to the owner of the 
building or wall for any direct damage sustained by him 
by the setting back of his building or wall is clearly indi- 
eatiye of the liability to pay compensation for the build- 
ing or wall thus set back, such compensation being com- 
piled in the ordinary way and the compensation in res- 
p<eot of the laud being determined as per explanation to 
tb«t seoMon. 

(D) Another question has arisen as to whether it is 
comfietont of tiie General Committee to lay out a projeeted 
pujldie street under Sec. 856 so as to widen an existing 
pul^o Street, and whether sanction may be refused under 
the law to the erection of any building or w^l projecting 
across the alignment of such projected street so far as 
such aBgOfltoot comsetns. 

On one lMn4> it is contended that ,inasmudi as 
Secs. 850 andt'Abl of the Act have reference imly to 
existing stoeetoi'^'PM^ dp apply to a ease Uttd«r 8eo. 

856, that the powera cdafeiM tiiddbr; iiecs, 860 end 85t 
therefore can^ bp in with a pro- 
jected public Btiwetf{el|i.dt{t thet ip 
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S^. .160, any case they cannot apply to the widening of an exist- 
siren' publio street, which can come under Sec. 850 only 
AUffnn^tt, of the Act. It is uigcd that tlio widening of any public 
(cont .) j,y indirect process of defining the building 

hue thereof under Sec. 850 is meant to be applicable to 
67 isting streets only, and that all exercise of powers un- 
der this gradual process is contingent, as Sec. 352 illua- 
tiates, on buildings or walls across such a line being tak^n 
down or burnt down or having fallen dowTU, It is sug- 
gested that inasmuch as tho ^xiwdr to refuse sanction to 
II masonry building is vested in the Municipal Authori- 
ties under Sec. 361 only, such powers are not clearly ex- 
ercisable in a case coming under Section 856. In this 
connection Sec. 892 should also be noted. It is ftfrther 
suggested that in any case the wording of Sec. 392 shews 
that the refusal to sanction in a case coming under tliat 
section is valid only with reference to the “street align- 
nient” as against the “building line’’ of the projected 
street and that the fact that in cases of existing streets 
there can of necessity be only one line viz., the Street 
alignment, militates against the suggestion that an ex- 
ibting street can be widened under Kection 856. It is 
contended that inasmuch as under Sec. 892 a refusal to 
sanction can be legally made only in case of structores 
encroaching on the street alignment and that os such 
street alignment being defined under See. 850 cannot 
extend in any case beyond the wall or building standing 
on the edge of the existing street, the projected street 
must be taken to be limited to the existing street at ihi 
widest port. 

On the other hand it is submitted that inasmuch as 
the General Committee are competeiot under Sec. 856 t... 

, define tiie street alignment and the bhil^g line of any 
, pyjOijscted street including an existing stieet under cer- 
the i>^8 ^ he exemsible under 
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8ecs. 350 aud 851 may be taken by implication to be ap- 
plicable in a ease coming nnder Sec. 856 so far as such 
powers may be consistent therewith and necessary there- 
to. It is suggested that Sec. 856 must bo taken to con- 
fer all necessary powers to restrict the erection of build- 
ings or walls encroaching upon any portion of the land 
required to be left open, and that the necessary limita- 
tion to the erection of such buildings, etc., is implied in 
the laying down of the bmlding lines of a projected street 
under the section. It is submitted that under Sec. 892 
the General Committee must be .taken to have by impli- 
cation (as the result of a fair interpretation thereof) 
(owef to refuse sanction of all projecting buildings and 
structures. It is also submitted that as Buie 6 of Sche- 
dule XVII referred to applies to all projected streets, :t 
must be taken to include existing ones intended to be 
widened and that the erection of buildings or u’alls o\er 
and across the building lino of the projected street can b<* 
ipstrained thereunder coupled with Secs. 449 and 599. It 
is contended farther that under the proviso to Sub-Section 
2 of Section 856 the alignment of a projected public street 
need not run along but may run beyond the sides of the 
existing street in effect widening the eJdsting street, and 
that therefore in the laying down of the street alignment 
end boilding line of an existing street so as to widen tiie 
same, the General Committee must be taken to lay down 
a projected poUic street within the meaning of <4e Act, 
it being disereSonaTy with the Municipal Atdhoiity to 
oonffha or Hmit tire width (A saeh a projected lAreet to 
the widtir of the odsting street in cases where fnriber 
widening of the saidde is impracticable, and Buie 6t 
Schedule XVtl must he taken to to Bodiacaee. It 

is contended fnititer that the powbr to intibse saiuticin Is 
merely ancillary to tire poweta id titO Mawr 

eipal Anthoritiea da to diceata A»d 
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Case. — {contd.) 

3B0, necessary to the proper exercise of such powers, and as 
sina‘ taken to go along with such powers. It is 

Aligjm^. suggested that under Section 87S of the Act the •efnsdl 
(con .) sanction any such buildings or walls on the groand 
that such building or wall projects over and interferes 
■nith the street alignuient of the projected street may be 
lawfully made, the objection being one which can be 
lawfully maintained in accordance with tho tfne import 
of Sec. 360, coupled with Sec. 892. the more so because 
any such erection or re-erection will defeat the verj’ ob- 
ject of the Legislature as to the street and building lines 
laid down under that section. 

(Fj) a further question has been raised as to whether 
fhe powers of the Coi^xiraiion in cases of projected streets 
under Section 86(i extend so as to enable the acqiusition 
under Section 867 of surplus lands beyond the building 
line thereof or whether in such cases the powers exercis- 
ible must be taken to }>c limited to the prescribed align- 
ment. 

On the one hand it is contended that Sec. 857 is an 
enabling section for acquisition only, and that the ac- 
quisition must 1)6 limited to a sebeme prepared under 
See. 856. It is urged further that the power to deter- 
mine what land may be required for the purposes spe* 
cified in Sec. 857 must be read in the ligdit of the prin- 
c'ple laid down in the English cases. Grand us. Oomtnis- 
sioners of the Sewer of London 28 Ch. D. 486, 54 L- T. 
Ch. D, 698 and Teuliere rs. St. Mary Abbot's Vestry, 
Kensington 80 Ch. P. 642. 55 L. J. Ch. 28, and tiiai the 
Corpinration cannot acquire any land, beyond the boild- 
ing lihe as the same is not stidctiiy • necessary for the 
erl^ning of such str^t . 

* pin the ether hand It is^imtended that Sub-Sec, 2 tJ 
l4iijj;' ^7 % sicjltljll^^ all lands beyjond ahil 
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Case. — {oontd) 

outside of the street line withoitt any determination of S««^. asO^ 
limit, and that tlie only limitation thereto is that the sii^‘ 
Corporation must decide as to the expediency Atignmnu. 
0 * such acquisition and tliat the sanction of the 1 

Local Government must be obtained thereto. 

It is contended the powers under the sub-sec- 
tion ore moic extensive than those under the provision 
of the English Law. [for example See. 80 of the Metro 
poHs Paving Act (57 Oeo. Ill Cft. ‘29)] that under 8ub- 
Heo. (2) of See. B57 the provision as to sanction of the 
Incal Government is a safeguard that the extended powets 
aie not exercised to the detriment of the neighbouring 
owners, and that once the scheme has ie(>eived the sanc- 
tion of the Local Government the determination as *'0 
what and how much of land is “required” for the pur- 
pose of widemng an existing street may not be ques- 
tioned. 

Learned Counsel will be pleased to advise . — 

^ (a) ’Whether m laying down the geneial line of build- 
ing under Sec. 850 of Act 111 B. C. of 1899 such 
line must be limited to the actual street at it<> 
widest part or whether it is competent of the 
General Committee to lay down such a line 
with reference to the main wall of a building 
sttmding book from the actual street? 

(bi What procedure is to be followed where there are 
no walls at the widest part of the actual street, 
or at its actued edge? 

Ijo) Whether term "waU* in Sec. 850 means why 
wall or the mtdn whether e bonnd^ 

^ wall which is not tiie andn wall of % feoiUiag 

(d) Whether the word <*ahnt*‘ In 880 ^4 44 
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Case. — (eonclS.) 

Seot. 360, n. Whether in computing direct damage suffered 
0 A#ner of a building or wall set back under Section 
Altgnnunt$. S52 of the Act ouly the direct damage to the land must 
(contd) |,(. ooiaputed or whether such ‘‘direct damage’’ may be 
both to the land and to the building? 

UI. Whether a projected street may be prescribed 
under Sec. 856 of the Act for widening wholly or in part 
any eMsting street or m other words whether or not a 
mere widening of an existing public street wholly or 
partly could be treated as a projected public street under 
Sec. 856 having regard to Cl. 4 thereof? 

IV. Whether in cases of such projected streets under 
Sec. 856 of the Act it is competent of the Municipal au- 
thorities concerned to refuse sanction to any buil^g or 
wall sought to be erected or re-erected on or over i^y 
portion of the alignment prescribed under Sec. 856? 

V. Whether m the case of a public street projected 
under Sec. 356 of the Act it is competent of the Corpora- 
tion to acquire under Sec. 857 of the Act any land beyimd 
the alignment thereof? 


Opdook. 

I. (a) I am opinion that in laying down the gene- 
inl line of buildings under See. 850 of the Calcutta Muni* 
dpal Act (m of 1899), such line must be limited to 
actual street at its widest part. * 

This appears to be the effect of See. 8S0 (2) of file 
Act, which enacts that such line shall not be d^ed so* 
MS to extend farther back than the line of wall abutting 
on the street at its widest part. 

(b) When there am no wdUs abutting on tiie streei 
the general line of buildings td^d be ,Hniited.io tiia ao- ' 
' ttiil Street at its widest pait, hee|dng in mind tiie deffnl* 
Mhlie ireet in 
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Opinion.— 

(o) There being no definition of the word “wall" la 
the Act it must be construed in its ordinary and not in simt ' 
a restricted signification. It follows, therefore, that the 
term “wall" as used in Section 850 must be taken to 
comprise any wall in the ordinary sense, whether a 
boundary wall or the main wall of a building. 

(d) The decisions of the English Courts on questions 
of Local Government Law are of no authoritative value 
ID the Indian Courts unless the wording of the particular 
section of the English Statute to which they relate is 
substantially the same as that of the section of the Cal- 
cutta Municipal Act which is sought to be elucidated by 
such decisions. The cases cited in the instructions do 
not a|>pear to throw any light upon the questions now 
under consideration. 

n. In the computation of damage suffered by the 
owner at a building or wall set back under Sec. 852, for 
the purposes of computation the words “direct damage" 
in that section must, in my opinion, be taken to include 
^mage to the wall or building, if any has been sustained, 
ss well as damage to the land. The explanation at the 
end (d Sec. 852 precisely defines the meaning of the ex- 
pression “direct damage" as used in Sec. 852 (2) with 
reference to land. On the other hand there is no ex- 
planation of the words “direct damage" with reference 
to buildings, but in this context the words used in their 
ordinary sense are so obvious in their meaning as to re- 
quire no definition or erplanatkm. 

nt. I am of- (^ini<m that the mere widening (d an 
pxisti^ pnblio street, whether in whole or in part, wonid 
not justify the (riareet being regarded as a pub- 

ii< sbreet within the meaidng o( Seo^ 856. 

ZV^ : In the case oi st^ nn^ See. 886, 

it wn^ iil^piarsntly be cmnpetifmt 
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Opinion. — (coneld.) 


Secs *350, 
356, etc, 
St) eet 

Alig9i)ne.ni*t, 

(convld.) 


B02. 449 and 559 of tiif Act, to refuse sanction to any 
building or wall being erected or re-erected on or over 
any portion of the alignment presenbed under Bee. S56, 
such refusal, however, being subject to* the payment of 
nasonable compensation to the owner of the site under 
Sec. 392. The power to veto the erection of buildings 
over the street alignment would seem to be incidental to 
the power to project and open new public streets, and 
without the former the latter power might in effect be 
defeated. 


V. I am of opinion that in the case of a projected pub- 
lic street it is competent of the Corporation under. Sec 
357 (1 ) to acquire any land -beyond the alignment 
thereof provided that such land is hona fide required fo** 
the purpose of making a new public street. Moreover 
under Bee. 367 (21 the Corporation with the sanction 
f f the Local Government has power to acquire any land 
outside the street alignment which the Corporation may 
in the exercise of their jHiwers under Sec. 867 (11 con- 
sider it expedient to acquire. Independently, therefore, 
of their power under the Land Acquisition Act, the Cor- 
poration for the purpose of making a new public street has 
(under Sec. 357 (11 to (6) of the Calcutta Municipal 
Actl full power to acquire and dispose of surplus land and 
buildings. , ' 


mh May, 1910. 


0. H. B. Kbhiucik. 

A dvoeate-General. 
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Scope and Effect of Chnsea (1) avd (2) of Sec. 891 regard- 
ing Additions and Alterations to Buildings — Power 
of General Committee to sanction even though 
they may not conform to Rules — Meaning and ex- 
tent of ^erms “Additions." ‘ Alterations" and 
"Necessary Repaiis " 

Case. 


Section 391 of the Cakiitta Mimioipal Act (III B. C. 

oi 1899) runs as follows : — 

« « « » 

The provisions of the Act relating to the erection ci 
buildings are contained in Sees. 870 — 883 so far as 
kUasonr; buildings are concerned and in Secs. 884 — 890 
concerning huts. Further, Schedule XVII contains the 
rules relating to such erection. 


Sec. 391 
Bvttdinge. 
AdditamtS 
AlteratioM, 
(contd.) 


The word “erect” has not been defined in the Act. 
The word “re-erect” occurring in the said sections and 
the schedule has been defined in Sec. 8 (89). The 
oxprestion “<‘.ubical extent” is defined in the Act, See. 
.« ( 11 ). 

The word “building” bus not been defined in the 
Act but it is submitted that it includos masonry buildings 
as well as huts rule Sec. 8 (22) and (25). There is also 
no definition as to “nocossary repairs,” “alterations” 
pj)d “additions” in connection with buildings. 

Btiles 60 to 68 of Schedule XVII are the only rules in 
this connection and the heading of this part (Part IX, 
Application of Buies to Alteration of and Addition to 
Buildings) and the reference to Buies 80 to 86 or 47 to 49 
in Buie 62 should he noted. 

Sections 207 to 210 of the London Building Act of 
1894 (67 and 58 Viet. Chapter CCXIII) are as follows : — 

‘*907.— It shall n^t be lawful (unless with the wm- 
seat of the Goundi) tq make any aitei^<ni of any build- 
. Ing in such, a manner tl)at when, an it will liy reason . 
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Case. — (contd,) 

See 391 cf such alteration not be in conformity with the pro* 
\'i'»ion8 of thin Act applicable to new builctings. 

"208,— Uulesb in any case the Council otherwise al. 
lc>ws where a party wall or external wall not in confor- 
nriity with this Act has been taken down, burnt or des- 
tioyed to the extent of one-half thereof (measured in 
superficial feet) e\cry remaining portion of the old wall 
not in conformity with this Act shall either be made to 
conform therewith or be taken down before the rebuild' 
mg thereof. 

"209. — ^Every addition to or alteration of a building 
and any other work made or done for any purpose in, to or 
upon a building (except that of necessary repair not affect- 
ing the construction of any external or parly wall) diall 
K far as regards such addition or alteration or other work 
be subject to the provisions of this Act and of bye-lawa 
thereunder relating to new buildings. 

"210. — A building, structure, or work erected or con- 
structed before the commencement of this Act to which 
no objection cbuld have been taken under any law then 
in force shall (subject to the provisions of this Act as to 
new buildings or the alteration d! buildings) be deemed to 
be erected or constructed in compliance with the provi- 
sions of this Act." 

Question has arisen as to the proper interpreti^oa*and 
scope ot Pec. 391. 

On the one hand, it is contended that cilaase 3 of &et*- 
tion 891 must be taken subject to the danse * 1 thereto, 
and that the General Committee have power to consenit 
to any addition to w alteration of bnil^ngs inovided such 
olteiiations or additions do hot amoqnt to re-eredioiui an 
defl^intheAct even if sodi dtsindons w oddUioin lie 
tllht ih eonformity with the bojddittg rules to kftm dwy am 
sudt idditiohi or it l| 



( 141 ) 

Case. — {concld.) 

argued that if an owner pullB down a portion of his build- J*?: 
ing of, for example, thirty feet in height fronting a nac- 
/ow lane of 10 feet in width, he would be entitled to re- ’^^***’^*** 
build it provided less than one-half of the cubical extent 
of the building is affected by the operation. It is con- 
tended that, in such a case, Clause 1 of Bee. 391 applies 
end that the General Committee have power to consent to 
such alteration and relax the building rules affected. Tt 
IS argued that Clause 2 of the section prohibiting every 
alteration or additionxmot in accordance with the rules, 
orders, etc., merely lays down the general law and that 
by virtue of Clause 1 it is competent of the Genera) 

Con^mittee to consent to such alterations. If, in the 
exercise of their discretion, they think it fit so to do, it 
is intended that the case given does not come within the 
deWtion of erection or re-erection but of reconstruction 
of less than half the cubical extent and by the very defin- 
nition of re-erection taken with the Sections of the Act 
And the Buies and the Rcliedules relating thereto, the 
building rules should not be held to apply to the case and 
tJhat there can be no sense in empowering the General 
Committee under Bee. 891 (1), if the ordinary rules 
affecting erections be taken to apply to the case of such 
alterations and additions. 

In other words, it is contended that inasmuch as such 
additions and alterations do not affect more than half the 
cubical extent of tiie building none of the building roles 
appUcidile to the ease of erection or re-erection of build- 
ings iroold apply, because tiie works proposed to be done 
cannot be deemed in any sense to come within the mean- 
ing of oitvetion or te-oroetion msder the provinons of tins 
Act. 

' Biiflwtliere(mtei|dedtimtf^^ 

of dawie 1, Sec- 891 sxe coa^etent to allow ad- 
11)4 tdMfitidoft in W 
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Case. — {contd.) 

Sm. Ml. ditions and alterations violate or are not in conformity 
with the building rules, orders and the other provisions 
AUavtioM. contained in this Chapter notwithstanding Clause 2 of 

ggj. ggj 

On the other hand it is contended that the powera of 
the General Committee regarding additions and altera 
tions do not affect the provisions of the Act relating to 
re-erections. It is urged that Clause 2 of Hec. 391 
governs the case ol all additions and alterations to a 
building and that if such additions and alterations afW' 
palling down the old structuio do not -ilTect half the 
cubical extent of the whole building, then, by virtue ni 
tbis clause, the building rules will apply only to the 'por- 
tion re-constnicted and not to the other portions of the 
whole building, and that Buie .lO of Schedule XVII, «for 
example, regulating the application of Rule 2 relating 
to the heights of old buildings with reference to streets 
alongside, clearly boars out this interpretatien as to the 
applicability of the building rules to all additions and al- 
terations irrespective of tlie cullical extent of the whole 
building. It is contended that in cases where such ad- 
dition or alteration exceeds one-half the cubical extent, 
then the case ceases to come under the pundew of Section 
891 and the building rules will apply equally to the por- 
tions not so reconstructed or altered as also to the por- 
tions actually altered. It is urged that under Clause 1 
the General Committee have no power to relax any iff 
the rules regarding additions and alterations to build- 
ings which amount to re-ereotions, except as is ex^essly 
provided in Rule 28 of Schedule XVII and that Clause 1 
(ff See. 891 only empowers the General Committee to 
oonsent to such additions and alterations as do not in 
^msehes violate the hoilding roles, hot which, withooi 
mspowating to ze-erection, ^et make the whede hcdl^uc^ to 
pM ifi omrtoEsfffy; ^ thffWw. . 39nM. to take • 
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Case.— 

concrete iliustratiou, if in a building existing before the Sec JTO. 
conunencement of the Act and occupying more than frde 
of the total area of tho site, a portion, say for example, Aiterai^ 0 > 
abutting on the interioi courtyard, be pulled down and '®"‘ *' 
ir •constructed, the said additions not m themselves 
Isolating any of the building rules but making the build' 
ing so altered as to be not in conformity with Buie 17 of 
Scliedule XVII, the General Committee would be com- 
petent to consent to such alteration. 

' It is contended that tier. 891, Clause 1 governs only 
cases of additions and alterations whicli theu>so>v .->3 beng 
less than half the cubical extent and m accotdtin'?e ^\Hh 
the p]:ovi8ion8 of the Act therefor make the whole build- 
ing to be in violation thereof and that Clause 2 governs 
cases of all additions and alterations per se, while th^^ 

Rules ro re-erection must he taken to apply to cases 
where more than half the cubical extent is affected. It 
is submitted that this interpretation gives full effect to 
jwfth tlie clauses of Sec. 391 as well as to tho rules re- 
‘'iating to re-erections as defined in the Act ; whereas in 
the otiher, one of the clauses must control and modify 
the effect of the other. 


Counsel will be pleased to advise on the following 
points 

(1) Whether an owner of a building, after demolishing 
less than half of its cubical extent, can re-build the por- 
tion so demolished in violation of the building rules and 
orders relating to the er^itei of buildings, provided that 
' <^e extetfiai clmemimis remain t|te same. 


(2) Whether Set^. S91 6f Act HI B. of im 
,yeatt ^0Sheral0«iiatteewithpomtQ(^^ to 

itssuS^sssmssi 




8«e 391* 
Bmldingti, 
Addititmd* 
AlHraiions. 
(contd.) 
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which go to make the whole building thuH added to or 
titered, to be not in conformity with the provisions of 
the Act and Schedule XYII relating thereto? 

(3) Whether additions and alterations which are them* 
seh'es in violation of the proxisions of tlie Act and 
Schedule XVII can be sanctioned and consented to by the 
General Committee under Sec. 891 or whether every 
such addition and alteration must under Clause 2 of 
Sec. 391 conform to the provisions of the law referred to 
therein? 

(4) Whether the application of such provision of the 
law and Schedule XVII to such additions and altera- 
tions is affected by the cubical extent of the reconstruc- 
tion made? 

(5) Whetlier, when more than half of the cubical ex- 
tent of a building has been demolished and is to be re- 
ereeted, the building rules will apply to the whole skuc- 
ture including the portion which remains unaltered. And 
If so, whether the Magistrate can order the demolitiou 
under Section 449 of this portion, which though remain- 
ing unaltered violates the building rules. If not, what 
action can be taken in respect of it? 

(6) What are the meanings of the terms ‘ ’additions” 
“alterations” and “necessary repairs” as used in the 
section? 

Copies of other Counsels’ opinions (i.e., the opinions of 
Messrs. Btokoe, Sinha and Woodrolfe given on pages 
111 to 115 of the 1st volume of Legal Opinions and Bnl- 
iags) were submitted for reference with kie case. 


Onsttar. ^ 

(1) I am of opinion that an owner alter demolishitig 
kiee then oae^haU km onhioal extent of a buildiiig eamkrf 
|aMd in yiolakooiwql the ordinaiy hnUdinli 
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rules, even though its external dimension remain tlie 
fame, for Sec. 891 (2) of the Act requires that every 
alteration of, addition to, or other work upon a build- AUtrM^. 
ing (other than necessary repairs not affecting its di- 
mensions) shall be subject to the building rules imposed 
by the Act. 

2 & 3. On the consti notion which I place upon Sec. 

891 (1), the General Committee are empowered to con- 
sent to any alteration of or addition to any building which 
building but for such consent would, after such alteration 
or addition, involve an infringement of the Act or of any 
oiders, rules or bye-laws made thereunder. In my 
opinion, Section 891 makes the consent of the Genend 
Committee necessary only in the case of such additions, 
alterations, or other work as would have the effect of 
making the building when the alteration, addition, or 
work is completed out of conformity with the provinons 
oC the Act. With the exception, however, of the case 
above indicated, all additions to, alterations of and other 
vork upon a building are in general subject to the ordi- 
nary statutory building rules. 

4 A 5, When more than one-half of the cubical ex- 
tent of a building has been demolished and is to bo re- 
constructed, in my view, the statutory building rules 
will apply to the whole structure including the unaltered 
portion, for in this event the reconstruction of the build- 
ing amounts to a re-ereetion within the definition con- 
tained in See, 8 (89), and it follows that the rates re- 
gulating the re-erection of buildings are applicable to the 
whole stroetnie. If such rates be infringed it would 
seem advisable that the General Committee ehoutd have 
power to apply to a MAgtetuate, and fot the Magisizute to 
be able to make an order lor the demolition mr alitera- 
tion of fhe pari ol the baUdii^ 'unaltecad 

and te not in NIite etguMtw. 
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See, But whether Biidi an onier could properly be made un- 
6er Sec. 449, as at present dmfled, is open to some 
Aitera^ju, doubt. Under that section the Mafdstrate has power t,> 
(con .) gjj Older for demolition or altemtion of “so much 

ol the work as has been unlaaiiilly executed.” Inasmuch 
us the building when reconstructed does not comply with 
the building niles. it might be urged that it has not, as a 
whole, been lawfully executed and that consequently 
an order could be made as to so much of the same as is in 
ncn>complianco with the rules, i e , the unaltered part, 
but, on the whole, I am of opinion^ that this would b(< 
somewhat straining the constmetion of the section which 
must be constraed strictly. Tt might, nevertheless, he 
deemed expedient fur the Corporation by a test case tu 
obtain an authoritative decision from the High Court on 
tl is point by reason of its importance, so as either to es* 
tahlish a rule w'hich ctui he generally acted upon, or, 
should the decision be adverse, to in^cate the need of 
fruther enabling legislation. 

6. The words "additions,” "alterations” and “ne* 
cessary repairs” must be construed in accordance with 
their ordinary grammatical signification. 

0. H. B, KsNSiony 

13fft December, 1909. Adtiocate-QeneraL 

Further referenae to Counsel. 

The above case and opinion were subseqaently referred 
to Messrs. C. P. Hill and B. Chakravarti with (he follow* 
ing forther questions : — 

fa) Whether owner of a bnildlfeng alter demolishing 
iosa than half of its cnbica! exhMdi hi the 

apaethm d the (^nend ConunitM to leatoit ^ IfOrtioh 
M ))e does not alter (he {xMMk (Hr 
dpee «K)t fo« the firft 



Opinion.— ( ooncW.) 

(b) If it is iu>t a case of re-eiection whether the bniU- 
ing regulations would apply, if the dimensions and post* 
tion of the building remain unchanged. 

(c) Whether Clause 2 of Bee. 301 is governed by 
Clause 1 of that Bection. 

Opinion 

Before we answer the queues put us. we desire to point 
(ut that it seems to os clear that Clause 1 of Sec. 801 
confers upon the General Committee full and unrestricte.1 
discretion to consent to any alteration of, or addition to 
eny building in violation of the provisions of chapter 
XXIV or Schedule XVII, and that clause 2 is controlled 
bv ejiause 1 of Sec. 301. We are of opimon that any 
other construction of See. 391 would make the provi- 
sions of clause 1 of that section meaningless. 

We now proceed to answer the queries categorically. 

(1) Our answer is in the affirmative if the previous 

consent of the Genet al Committee has been ob- 
tained, and in the negative if no such consent 
has .been obtained. 

(2) We think the section vests the General Committee 

with power to consent to any additions or al- 
terations, 

(8) Our answer is ' ‘yes” to the first part of the query 
and “no” to the second part* 

(4) We do nc« think so. 

(5) Not to the whole but only to the portion re-erected. 

The Magistrate cannot consequently mako any 
• sndb order. The Act does not provide amr re- 

medy. 

(6) These boar the onSnaiT meanhttgs. 

(k) Mels not efititkid. 

(h) WoiMttkso, 

(0) 


Sec. 391. 
Buildtngjt* 
AdduioMit 
Alter aiioMt 
(concld.) 
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Bustce Improrement — Compcnaation for huU to be re- 
moved from land required for widening puhhe 
streets in bustee, if a legal necessity — Corporation 
Improvements, if they must he shoion in stunjnul 
plan — Pouers of General Committee to deft r im- 
provements against Inspecting Officers’ certificate. 

Case 

Secs. 406- Sections 406 to 409 of Act III B.C. of 1899 provide 
for the preparation of tho standard plan for improvement 
Imjmniemtni. of unhealthy bustees by the General Committee of the 

Sec. 406 provides among other things for 
tht Semovai a report by two Officers shewing the improvements which 
of Hull, njngt forthwith taken in hand as well as those Which 
should be deferred. 

The foituer class of improvements is contained in 
Schedule A attached to that report and Sub-Sec. 3^ 
provides that the Schedule among other things must 
clearly indicate (a) the huts which should be wholly or 
partly removed (b) the streets, passages and drains 
which should be constmcted (c) other improvements 
which the reporting officers consider to be required to re- 
move or abate tiie unhealthy condition of the bustee. In 
cases where there is an existing public street or a filled* 
up sewered ditch vested in the Corporation and the same 
Lb required to be widened for the improvement of the 
bustee, the present piactice for the Corp(»ration is to ae* 
quire the land required for such widening and to eon* 
struct the road, the owner of the bustee being required to 
clear such lands of such huts that ttoy be stmidlng tibiere* 
cii without payment of any compensation for sut^ huts. 

Qusstion has arisen as to whether in sudh oaaea fitie 
Corporation is bound to pay oompensatfon to the <mam 
m the hut wholly (w par^y removed for (ha puipoee of 
widepun|anexisthig|m^hesMorse^ < 
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On tho one hand it is argued that under Sec. 406 (8) Sen. 406- 
huts to be wholly or partially removed for the porposijs Stutee 
ot any improvement connected with the bnstee should be 
included in Schedule A, and the person liable for the 
carrying out of the items of improvement can be called *** Semotml 
upon to remove such poiiions of the huts without pay- 
inent of compensation, that tho construction of streets, 
passages etc., is evidently regarded as a distinct improve- 
t.<ent apart from and irrespective of, huts or other struc- 
tures that have to be removed for the ultimate purpose 
of the construction of such streets and passages, and that 
this is evidenced by Sub-Sec. fS) of Sec. 406. Sec. 

411 may be noticed, but this relates to land which is not 
bnstee land. It may be mentioned here that the tenants 
cr the hut-owners in a bustee are generally tenants at will. 

It is further contended that the powers of the Corpora- 
tion under Sec. 406 etc., are not analogous to the powers 
of acquisition contained in the other sections of the Act 
and that foi example, it would be impracticable to apply 
to an acquisition under Sec. 406 etc the powers conferred 
under 857 (2) so as to enable the acquisition of surplus 
land beyond the alignment of the bnstee street proper, 
and it would seem therefore that the Ctaporation is not 
bound by the analogy of acquiution of land under Sec. 

857 and other sections of the Act, to pay oonqiensation for 
the structures standing on such land. It may be noted 
that the Corporation is empowered to require any hut in 
the bustee to be wholly or partially removed for the 
general improvement of the bustee at the owner’s ex- 
pense and ^at the fact that tihe removal of certain huts 
may facilitate the widening of h public road is not mate- 
rial to the question at issue, and gives no iiJaim tp oom- 
penai^eii. 

3%ia coutentiim is home oht hy (hh feet that of the 

iippr(mit)e9ts 
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Case,— ( conifd.) 


SfijW- to in Bab-yec. 8 (e) is an iiupKrvemsnt to be effected by 
the Corporation under Sec. 411, and the other improve- 
limpmtmeiA. ments there mentitnred must be construed as devolving 
the owner, or occupier, as the cew <oay he. 

On the other hand, it is maintained that the powers of 
< (conid.) bcqnisition of land for widening or otherwise improving 
. public streets are conferred under 8e<». 857 and 556 ci 
the Act and that in the exercise of such powers, com* 
pensation is paid for buildings including hate standing 
on Budi land when so acquired. It is maintained Urat 
the huts wholly and partly removed under Sec. 406, t^Umse 
8 must mean huts removed wholly or partially bona fify 
for the purpose of the general improvement of the bostoe 
and not in order to facilitate the construction of a street 
by the Corporation at a less expense, and that, it is not 
competent for the General Committee to require tha i^* 
raoval of huts for the piripose of widening and impsxivitiig 
an existing public street without payment of 
tion. 


The point will be clear on a reference to the 
plan relating to 22/7, 22/8, Machna Basar Street, eps.> 
together with the copy of Schedule A attached theretc^ 


The road C C » to be constmeted or rather tddeoed to 
20 ft. by the Corporation as it fslhi ah*^ an exiifl^ 
feet road. IHus wesld involve the pmmii oi 
ofhutsKoe. 27, 85,86>87, 89, 40ana44<)f &e8l|aaii^ 
plan. These huts stand oh the hnstoe lands and ih ijm 
notice to the Owner of the ^yoiee the jj^MlAl temavtii of 
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Case. — (conoid.) 


made' part of a street by the Coi-poration at its own ex- 
pense or is the General Ck)mmittee bound to pay com- 
pensation for such removal of huts? 

2. Whether any work of improvement to be done by 
the Corporation at its expense need be shewn on the 
standard plan and referred to in Schedule A eg., the 
construction of a street? 


Sec*. 406- 
409. 
Bva/tm 

ItMrmtmtut, 
Oomptntar 
thm/ot 
Me Eemowil 
e/ 

(coatd.) 


8. Whether the General Committee can modify or 
alter the certificate of the Medical Officer and the En- 
gineer as to the urgent or deferred improvements. In 
other words, has the General Committee power to take out 
any item of work 'from Schedule A, and direct the same 
to be treated as a deferred improvement? 


Opinion : 


' 1. The General Committee is not bound to pay com- 
' pensation for such removal. 

The Corporation are given certain powers for the gra- 
dual improvement of bustees and certain further powers, 
U) cases where bustees are in snch an insanitary condi- 
tion as to require speedy action. In the former case, 
there is no power given to the Cmporation to require ex- 
ifting huts to be ti^n down, except on payment of com- 
f ensatitm. If they do not desire to pay such compensa- 
tkm they can compel the bustee-owner to carry out the. 
impnovementp shewn in the standard plan furepared un- 
der Sec. 400 only “so far as may be practic^le hav- 
ing regud tb the existing arrangement of thejbiuts” [1^. 
405 (a)]. In the latter case hoover 'tiir., w4ien, action 
is taken uhder Sec. 406, the Genehsi Comaxittee may re- 
quire ex»thig h*rtB :to ,be ,wh<dly^ oip, partially iwmov 
ijt shewn in Schedulel A,;^ 
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OptNTON.--(6On02(f.) 

8«ei.406. compensation for such removal. They may do so iti 
B^U which case tiiey may recover the amount paid from the 
owner of the land [Sw. 409, Cl. (2)] . 

removal of such huts may be necessary for 
Ilf Hut*, the widening or construction of a street which may bo 
(ooncld.) or private but that will not make any difference as 

iu the right of the General Committee to require such 
removal without payment of compensation. The widest 
latitude is given to tiie Coi'poration to decide whether 
compensation should be given to the hut* 

owner or not and as the money, if paid, can be recovered 
from the owner of the land, and does not come out of tire 
Corporation funds, the General Committee will have no 
temptation to decide otherwise than fairly and equitably 
according to the cii’cumstances of each ease. 

2. 1 think that it should be shewn (m the stands'd 
plan and referred to in the Schedule A. The General 
Committee has power to require the owners “to cany out 
all or any of the improvements indicated in Schedule A 
or any portion of such improvement" and the notice Un- 
der Sec. 408 should specify which of the impioveaneais 
or which portion thereof should be carried out by the poi*- 
Bon on whom the notice is served. 

8, The General Committee has the powmr to dh sc 
(Sec. 407). 


19th Mateh, I 9 II. 


S. P, Soma'. 
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Bustee Improvement — Notm recexved under Sec 419 
in respect of portion — Notice under Sec 408 there- 
after to carry out all the improrementa, if legal 
Procedure to be adopted 

Oasb 


Ko fonual case was submitted . the opimon was obtain- Secs. 400, 
ed in conference. The fa<*ts of the case weie as fol- 

lows JmpromMia. 

. . , . , _ „ Nt^wUyaf 

A. notice undei Sec. 407 seiTed upon the owneiB /n$h 

oi the bnstee at 24, Moohua Bazar Street on the 26th 
biovember, 1909. The owners served the Chairman wteniriginai 
with a notice under Sec. 419 of the Act, on the 10th 
PeCember, 1909, with regard to a portion of the above ananoUfbid 
jM^mises over which the proposed road B B passed. 

After the expiry of the statutory time of 6 months a notice 
under Sec. 408 was served upon tliem on the 18th 
June, 1910, to carry out all the improvements. The 
owners removed the huts only from that portion of the 
'l^stee throus^ which the proposed road B B would run 
^d hU the other requisitions of the notice under Section 
408 were not complied with. 

A case under Sec. 674 was instituted against 
the owners in the Court of the Municipal Magistrate and 
tbey were acquitted by the Magistrate. An appeal was 
ma^ in tiie Hig^ Court against the order of ^e Muni- 
etpaji libgistrate and &e High Court held that the eons* 
hpotfam ol the proposed bustee pas«^ B B could not 
beealQcepdi. 

fbm ^ questiem arose as to whether a freab nctice 
under 1^. 4^ should be given eallhag updn the pac^ 
to dett Ihq ntqiM i^provemehts tnoeii^iag tito 
huutea i»id or w)te^ fiMsh 
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Opinion.— ( ooncW.) 

Secs. 408, Fresh notice should be given for tiie other improve- 
ments and tho portion with reference to which notice 
Jmprovmeia, under Sec. 419 was given should be shown in the stand- 
(oonold ) ijgijjg bustee land. 

3rd vlprd, 1912. S. P, Sinha. 


Private Streets m Bustees under Improvement, Cons- 
truction and Improvement of — Notice under S<e. 
419, Effect of. 

Case. 

Seca 410 a reference to Bustee Improvements under Chapter 

361. XXVI of the Calcutta Municipal Act questions arise ae to 
action which should be taken when parties attempt to 
Butttet. evade the obligations imposed on them under Section 407 
by serving notice under Sec. 419 and by removing 
the huts merely from the area prescribed as a street to 
the standard plan. The {Hxtvisions for enforcement of 
Bustee Improvements are laid down in Sees. 406, 
408, 409 and 412. Secs. 697, 698 and 699 may also 
be referred to in this connection. 

Owing to the decision of the Hig^ Court in the oaee 
of Abinadi Ghunder Ganguly ns. Corpwation (viio fp, 
12-18, 2nd Vol. of Legal O^nions and Bulinga) diiteiMtei 
have arisen so far as the making of priyato straali in 
bustees is eonoemed. 

It is subnitied that the decision se to as Che 
•M^cMeineiit of a notice unto 8eo. 4^ is sVtoPtod, 
lint dees apt a<bwt the lights of tto UvtMpnH totheri- 
tl^ nndfi any eftbsy eee^ oTJ^ Mm 861 
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Case. — {oontd.) 

to call upon the parties to level, pave, metal, flag, channel. * 

etc. 'any private street, including land shewn in any 
standard plan for a bnstee as a street. ^Siutia* 

It is to be noted that the provisions of Sec. 419 are veiy (wwtd*) 
peculiar. A person can take the whole or any part of 
tustee land out of the category of bustee land. 

Sections 8 (5), (6) and 4 define what is a bustee or bustet' 
land and th^ decision of the General Committee is final 
thereon and it is to be noted that the preparation and ap- 
proval of standard plans imder Secs. 406 and 407 are 
also tile province of tho General Committee, and it is 
also in the dis^etion of the General Committee under 
bee.. 419 (4) proviso to direct that tlie land shewn as 
a street or part of a street in any standard plan should 
cease to be such street, but in the absence of such direc- 
turns the same sliall continue to be a private street and be 
subject to the provisions of Sec. 416 (2), that is to 
say, that such street should be kept open to the use of the 
Ifoniciptd Authorities for scavenging and other purposes 

therein mentioned. The construction of private 
slreets in bustees is one of the most important and bene- 
ficial improvements for purposes not only of the conve- 
nience of the tenants but on sanitary grounds as well, .^t 
relieves congestion, allows light and air and otherwise 
serves to remove or (diate the unhealthy condition of the 
bodtee. It should be noted that Sec. 861 is not referred 
to hi tile Bli^Xloart decition nor was the same considered 
by the teamed jTndges in disporing of the ease befene 
tl^. 

It is eteo to be noted that See^ 861 ooedxs in tibe 
Act in eoniteotiion 'Witii tihe madting of priyate streeta aa 
laid itfm wndor See. and private i^rpet ill defined 
infihft. 8 nnditia^tte ^ S6I can- 
not he rile pmfim 4 private 
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Secs. 419 ft streets by v»ay of biistee improvement, but to other pri> 
PrSu6 streets to ■which the right of passage for conservancy 
SinOt M end other purposes are not incident. This right is con- 
f^i.) feired by 8ec. 416 in case ot private streets in bustees 
under See. 416 (2). As against this contention, it 
may, however, be argued that the definition of "private 
street" in Sec. 8 (85) has universal ap|dicatioa 
throughout the Act, and that there is no authority for 
otherwise limiting the connotation of the phrase in See 
419(4). 

Having regard to the points submitted above Goonsel 
will be pleased to advise . — 

Whether after a notice given under Bee, 419 u>d 
huts having been removed from the site of 
the proposed streets or in case where there 
are no huts on the land shewn as streets 
in the standard plan, the General Com- 
mittee could compel a party serving such 
notice to level, pave, metal, flag, channel, 
sewer, dram and light under the provimons 
of Sec. 861 those streets as shewn in the 
standard plan. 

Whether Sec. 861 applies to maldz^ for the 
first time of a private street in bustees as 
per standard plan, or the same iQ^liesroity 
for maintaining such private bnStee #4ietB 
or other private streets alter the same Imve 
been constructed oc made. 

And geneisdjy as to the st^ to be tahsu to have 
<he private streeto made or ptwrtsmted 
after the seitice of ootioe nadeer $6e, 419. 

ylwttm. 

tmvt eq^laion thM tfimt iidliae take 

of4lto glveo 
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OnmoH.— (contd.) 

under Sec. 419 of Ihe Calcutta Municipal Act III of 1899, * 

and after removal of the huts from the site of the pro- pnviu. 
posed streets or where theie are no huts on the land shewn 8tr»$u m 
us streets in the standard plan, the General Committee (conSbd*) 
are not legally entitled to (ompel a party serving such 
notice to level or pave, etc., swh streets shown in the 
plan, but not yet consti acted. 

Section 861 does not apply to making for the first time 
e private street in bustees, but m my opimon, it is appli- 
cable only to the n&intenance or repair of private streets 
after the same have been constructed by any person un- 
der Sec. 868. 

fhe Municipal Act eontains no provision clearly indi- 
cating what are the proper steps to pursue in order to 
compel the construction of a private street m the ciieums- 
tances under consideration in the present case. 

^e proviso to Sec. 419 (4) enacts that if any such land 

e., land which by notice has been excluded from being 
btistee land) is shown on the plan as a street or part of a 
street, the same ^all continue to be a private street, and 
shall be subject to the provisions of Sec. 416 (2) ; in other 
words it most be kept open for scavenging emd other pur- 
poses of the Act. In view of this proviso it woull seem 
that it would be competent to the General Gommith'e to 
servo a written notice under Sec. 408, requiting the 
owner to OMxy ont a portion of the imimiivements indiest- 
ed flsG^nle A« namely, the eonstructimi of ^ private 

sire# bis hmd, and in defealt of emopUanee 
to qot the wondi themsehrsO under See. 409 and re- 
from him. Mt eoaeidering the eflefst of 
heoHl|k')|l|f% M Bot^^ #,.J. himat held 
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Opinion. — {concld.) 

See*. 419 & be bustee land." This case was decided under the Gri- 
Prhiue niin&l Bevisional Jurisdiction of the High Court and if 
Street* in it be followed, the only coinse appears to be for the C6r- 
(c^d.) pora-tion to construct such portion of the new street over 
the land which has been (xclnded from bustee at their 
own expense. But it might be considered advisable in 
view of the importance of the question to serve a notice 
on the owner under 8ec. 408, and then bring a test ease 
lor argument before the Civil Hide of the High Court, or 
possibly, in the event of non-compliance by the owner, 
for the Corporation to proceed under Sec. 409 to carry 
out the work and then sue the owner for the expense there- 
by incurred. This appears to be tlie only mode of ob- 
taining a definite decision upon tlie point which has been 
raised. 


G. II. B. KzNBicir. 

27/A May, 1910. Advoeate-Oeneral. 


Fee for removal of unusually large qmntities of refuse — 
Applicability to markets and bazars — Stall holders 
if Occupiers within the meaning of the section. 

Case. 

(Submitted on behalf of the owner of basDr). 

Coomar Nogendta MuUik is the owner of two basaxs 
. sHoate at No. 204, Hurmahatta Stre^ and 

/ ***■- - ^***5®** respectively. The latter is a ve)ry large 
/*■ .iMUBar Imows as Noton Basar. 

Ihs, CojSQwr pays to ttm Caifiiita, KonM{»dity the 
VNiid HaMi or daittil. owner’s and oesuiker’s share 
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Case. — {cmtd.) 

for the two baearti which atuoimt in re&pect ot Durmahatta Sec. 431. 
Bazar to Bs. $21*10 per quartei (having only recently, 
tljis year, been increafled by Bs. 4$-10 per quarter; and to Fee 
Rs. 1,196-0-6 per quarter for the Notun Bazar. ' 

He al&o pays for a license under Secs. 198 and 199 
pmouutingto Bs. 100 per year for each of the bazars. 

Until the 24th August 1906 and for some years prior, 
he used also to pay a scavenging tax assessed under Sec 
208 amounting to Bs. 240 per half-year for the two 
bazara. This tax was on the above date cancelled by the 
Corporation under letter of that date. We are informed 
that the tax was withdrawn by the late Sir Charles Allen. 

After ‘consideratiou of the matter and having regard to 
the heavy rates paid by market owners it was decided 
that the cost of removal of tiie reiose was amply covered 
by the rates paid and in the opinion of the then Advocate- 
General the impoBiti<Hi of an additional charge was illegal 
The reason given in the letter of the 24th August. 1906 
from the Corporation withdrawing the imposition of the 
llax simply states that no scavenging fee under See. 

208 is required to be paid unlese animals ore kept Gt sold 
tlierein. None are kept or sold in either of the bazars. 

Beeentiy a notice dated the 2lBt iSeptember, 1910 un- 
der Sea. 4^11 (hj) of the Calcutta Munimpal Act addrrased 
to of each of the bazars and signed by tiie 

IHat|iii)t ISngiiiaeir^imA affixed at tire gate ol each of 

iMU Id ^ opmloiti of tile Chaixpan, 
iraa aceuninlaited iAtiw|na> 

% to ^ lejkzdtsd In tmy 
dotiM ibsWf y 
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Case. — (eontd.) 

Sm. 431’ per quarter in the other cane) as fixed by the General 
Conunittee of the Corporation on the 16th September, 
Kr 1910. 

The Corporation’s light to impose that tax or charge 
ir> questioned and Counsel's advice on this subject is re- 
quested. 

It is true that tlio notice is addressed to the occupiers 
and so does not directly concein our client, the Coomar, 
who IS the ownei. lie is indhectly affected and wishes 
to see that his tenants’ rights are not prejudiced oi they 
are unnecessarily harassed. 

We should point out that there ai'e uumoroiis stalU 
holders in each of tlie bazors. There are also a consi- 
derable number of persons who are itinerant vendors of 
fruits, vegetables, etc., who have not stalls and who do 
not attend regularly and daily. They pay a dail/ ii'Ht 
and though the same person may n^ attend regulai'ly 
there are numbers of these persons daily vending thtir 
food stuffs in the bazars. All these stall holders are ob- 
liged to pay for trade licenses under See. 198. 

It 18 contended on behalf oi the Coomar tliat Sec. 481 
was never intended to apply to bazars. 

In the first place the charge, if imposed, must be a 
most unjust one. Who is to pay it? In 9ther words who 
are the occupiers of such a place as a basar? A cloth 
merchant would have a large stall but no refuse or </fcn 
sive ma^r aocnmulating ; while an itinerant vegetable 
lender may have qnanrities of d&nsive matter b'lt no 
means of being got at. Then further in what intqpwtkmB 
ticicild the (ax be reoovated from^ vaiioas 
{(W section does not empower the l(!fiwiraian to a|j|wr- 
ihn Ihq payment ci (he they ate 

fhe oeoQpier. Thmie la A Boo. ^ ofider which 
dc^^Amind vmjdb'ol Ihe OMafptois ara 
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Case.— jconftf.) 

bound to perform any dnty inposed npoii occnpiers but S«c. 431, 
we don’t see that tins section applies inasmtich as it is 
only in cases where there are p;radationB of occupiers 
that tlic section is applicable. We refer to these points' 
simply to show thbt on the face of the section it would be 
impossible to collect the charges without doing grave in 
justice. 

The next point is, Sec. 481 is u section under Chap 
ter XXVni which is entitled ‘Scavenging.” As has al- 
>eady been fidiown, our client as owner is not required to 
pay a scavenging tax under Sec. 208 which is a section 
under Chapter XV entitled ‘Scavenging Tax.’ This would 
pppear to be the only provision for a scavenging tax. 

The tax under Sec. 208 specially relates to certain 
callings specified in Part I of Schedule IX referred to in 
that section and one of the callings mentioned in the 
Schedule is owner or occupier of a market or bazar. 

There are only eight callings mentioned in the schedule. 

Our contention is that it is only under Sec. 203 (if at 
all) that bazar owners or occnpiers can be taxed and that 
Sec. 481 applies to cases other than those provided for 
by Sec. 208, otherwise a scavenging tax could be im- 
posed on an occupier under Sec. 208 and a fee for 
scavenging under See. 481 on the same person. 

like words of the latter section relate to premises which 
are need for carrying on any manufacture, trade, or bold- 
ness in tile coutae of which offensive matter is accumu- 
lated. a 

'drorda or *<^nmVe matter’ occutring to 

tiaCj 481 alao occur in ,titA proviso to iSeo. 908. Ani 
as thiU lldtNr only ii|(|diea to ba^isan 

ad ot 

irom ,, 



( 162 ) 


Case.— ( co«cW.) 


Sac. 431 
MarkA 
Rtjjm, 
Fte 

for RttMvah 
(•jntiL) 


Home conebpondenco has passed with the Corporatioa 
m connection with tlie mattei which is briefed for infor* 
mation. 

Counsel will be pleased to advise the Coomar on the 
{•osition generally and also whethei he*cannot successfully 
contest on behalf of the occupiers that Bee. 481 does not 
apply to a bazar. 


Opinion 

Giving the matter my best considemtion, I am disposed 
Ir agree with Mr. B. C. Mitter that See. 481 of the 
Calcutta Municipal Ac't is not intended to apply to mar- 
kets or bazars. The difficulty of working the section in 
connection with bazars, so far as occupiers ai'e concerned, 
makes me think that such application was not contem- 
plated by the Legislature. 


14t/t Decern Ik r, 1910. S. P. Sinha.. 


Case 

(Submitted by the Corporation.) 

A question has arisen as to whether or not Sec, 431 
applies to markets. Market is defined in Sec. 8 (24). A 
license is required for keeping open a private market, 
v>de Sec. 481 . Under Bee. 198 the owner or lessee of 
a market or bazar has to take a trade license, Scho> 
dale II, Under Sec. 208 a scavenging tax is algo pa;^b!e 
hy the owner or leasee of a maricet where anhnals are keiMi 
(Schedule tX). This scavenging tax used to 

elnuMi all owners tS. msrl^ and basarg witfiKHiit 
j^iard to the fact as to wjtother there itons ariy 
OT mot but this tax has b<^ dit^tiltoed sbto 1(2^^ 
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Case. — {contd.) 

The General Gomniittee has lately fixed a fee under 
Sec, 481 (b) and the Chairman is desirous of enforcing jiej^ 
the payment of such fee. 

It is to be noted that Sec. 431 (a) and (b) speaks of (coatd.) 
notice to the occupier of such premises ; assuming that 
premises include a market, who is to be deemed the oc- 
cupier of a market? Is it the lessee assuming that there 
is a lease or in the absence of any lease, are the stall- 
keepers and other vendors who pay any rent or toll to be 
deemed occupiers? 

A stall-keeper may be an occupier and it may very 
well be that in tlie course of the business carried on by 
him- no rubbish or offensive matter is accumulat- 
ed e.g , a cloth-dealer having a shop in a market or h 
l.erson keeping a stationery shop. There is no indica- 
tion as to tlie apportionment of the fee payable under 
See. 481 (b) amongst occupiers. Occupier is de- 
fined in Sec. 8 (80) as any person paying or liable to pay 
- to the owner the rent or any portion of the rent of the 
land or building, etc. See. 645 may also be referred to 
dealing with the question of gradations of owners or oc- 
cOpiers. Sec. 480 should also be noted which speaks of 
ctnij premiaea. Sec. 481 speala of premises used for 
carrying on any manufacture, trade or business in tho 
course of which rubbish etc. is accumulated; strictly 
speaking, it would be difficult to apply this to individual 
stall ketqpers in a market or bazar. It should also be 
nc^iUsd under Sec. 620 (b) the fee imposed is re- 
cov^ble; iia ecs^Kdidated rate by distress and sale of 
prop^. Sec. 216 may be noted in this opn- 
ncHSthm*' It ia alkt to be noted that there is a separate 
«n tqeiksts, bazan and slaughter-houses, Sees. 

^r'tbbye- 
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Sec. 431. 
Uwktl 
Befiue, 
Fu 

ftrRmowU. 

vcontd) 


that having regard to the considerable quantity of refuse 
accumulating in some of the markets, etc., the removal 
of it from markets should not be done in the ordinary 
way at the expense of the Coi^wratiun, m other words at 
the expense of the general body of rate-payers, but that 
the owner or other person responsible for the keeping of 
the market slioiild bear the necessary expense. 

If Bee. 481 applies to markets and bazars, then having 
regard to Sec. 203, Schedule IX ui respect of a market or 
I azar two fees will be payable and recoverable, one under 
Sec. 208 and another under Sec. 481. 


. Further under See. 203 tlic owner may be called upon 
to pay the required fee whereas under Sec. 481 the oc- 
cupier ut liable to pay the fee. 

Ilaving regard to all these oironmstanoes Counsel will 
he pleased to advise whether the Oenend Committee is 
competent to charge a fee in respect of a market and en- 
force ]>aynient thereof against an occupier or all the oc- 
cupiers of the market under Sec. 481? 

Con the fee fixed and made payable quarterly be held 
to be a periodical fee within the meaning of the section? 

And genei:aily as to fho scope and operation of the 
section. 


Opinion. 

1. In my opinion the General Committee is not eom- 
petent to charge a fee in req>ect of a inorket and enforoe 
payment ther^ against m occupier oa* 4^ tiie ojEcnpiens 
(d the markot jmder Sec. 481. 

2. In my opiniem tile ho tiwt has jbeed by the 
General Cmnmittee and made payalde i^Ftarter^ eanh^t 
t|s h(dd to be a perMical fee tbp^ijaeamug ot the 


i 
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Opinion. — {contd.) 

8. The difficulty of working the section m connection fieo, 
with markets, and its apparent inapplicability to the oc* 
cupiers of a market alluded to by Mr. Siuha are pnma I'm 
ji^cie reasons why the section should not be applicable to 
markets and suggests a piesuuiptiou that it is not intend 
ed to apply to them. But the reasons are not conclusive.. 

The section upon its hue construction, may, notwith- 
standing its iuappropriatenesB. be in fact applicable to 
piarkets. 

But in my opinion, upon its proper and true construe 
tion, it is not applicable. 

A stall-holder or other vendor in a market is not, either 
under the defiidtion of “occupier ' in Sec. 8 (80) of the 
Municipal Act, or in reality, the occupier of the market. 

He is only an occupier of part of the market. 

On the other hand, the premises referred to in, and 
forming the subject of the provisions of Sec. 481, 
clearly mean, m the sense 1 will endeavour to explain, 
one promises only (if I may use the expression) ^wming 
the subject of one occupation only, and ap<m which one 
manufacture, trade or business only is carried on. When 
1 say “one premises” I mean a holding or subject of 00‘ 
eupation which as regards the situation of all its parts 
may he regarded as one distinct piece of prc^irnty ; and by 
“one occupation” 1 mean, not that there may imt be 
several persons who are in occupation of the promises, 
bid! that they all occupy the whole of the premises, not 
some of them occupying part only, and otiwws, or ano- 
ther of them oc^pying other parts or part of the promises ; 
and by “one manufaetnre, trade or bu^mesi” I mean that 
it ^y be one maanfaoturo, trade or busbaees only, or it 
may be moro than one, provided that they am aH eaarried 
(h by all the of the protnisea as iWr 

Isofe^, trade Or bmdnbse, Ai^ the oanatderahle 
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Opinion. — {concld.) 


8e«. 481. 
Marka 
S^fiue. 
Fee 

fw RemovaU 
(concld.) 


be the outcome not of several or more than one of the 
Bcieral separate holdings (which together form "a 
market”) bat of a single one of them only. 

Bead in tins sense, Bee. 431 and its provisions are 
inapplicable to a market, and cannot be constraed to 
lefer to or include it. The “premises” mentioned in 
the section do not mean the aggregate of the holdings 
oi the several stall holdera or vendors in the market, but 
only the portion of the maikct occupied by one single 
stall keeper or vendor, tlie “oc-cupier” referred to does 
not mean oi refer to the aggiegate of the stall holders 
or vendors in the market but the occupiers or joint 
occupiers only of one only of the sever il 
holdings in the market, “the manufacture, trade or 
business” referred to does not mean the aggregate 
manufactures, trades or busmesses carried on by all the 
stall holders and other vendors in the market, but only 
the manufacture, trade or business, or manufactures, 
trades or businebses carried on by the occupier or joint oe 
copiers of one only of the several holdmgs m the market; 
and finally the excessive quantity of rubbish etc., in res* 
pect of which the provisions of See. (481) may be 
brought into force must be the outcome of one only of 
the several separate holdings in the market, and not of 
the whole or several, or more than one, of such holdings 


25fh Auguet, 1911. 


T. B. Stosos., 
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Erection of Ururturea bn land sold by Corporation, trt' 
coidravention of conditions of sule-^Remedy of 
Corporation — Admissibility of proceedings under 
Sec. 449. 


Casb 

The Corporation of Calcutta by an Indenture of Con- Sec, 449. 
veyance dated the 27th day of February, 1907, assigned 
and sold to Babn Nanda Lai Gupta of No. 7, Gupta’s treatd in 
Lane the filled-up unsewered ditch running from 
Gupta’s Lane to l^loram Dey Street and also the filled* o/tau nf 
m sewered ditch running from north to south between 
the premises No. 7, Gupta’s Lane on tho west and pre* 
inises Nos. 155 to lOO, Boloram Dey Street on the east, 
subject to the conditions therein mentioned. It was 
therein expressly provided that 'whenever the existing 
house drains connected with the said sewer should be 
altered so as to be connected with the sewer in Boloram 
Dey Street then the said Babu Nanda Lai Gupta should 
be at liberty to stop up, alter, or otherwise deal with 
‘ the said sewer as his exclusive property, and in such 
manner as he might think fit but so long as the said 
existing house drains or any of them remained connect- 
ed witiik the said sewer ho should not be at liberty to in- 
terfere therewith so as to affect its use as a sewer. 

The said Babu Nanda Lai Gupta also covenanted that 
he would not build on the site of the sewered ditch so 
long as the said sewer is maintained as such sewer as 
aforesaid without the sanction of the General Committee 
or the Corporation first had and obtained in that behalf 
and also undertook to indemnify the Corporatitm 
agiiinst aU actions, suits, damages, claims m: demands 
in respect of the said ditch and in xespeet of idl ri^ts 
of 14 ^ and other easements the same or the 

eadsting rights of, parties hi, over, madsr pr upon the 

sams. 
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Case. — {concld.) 

Sec. 449 Tlic then existing drainage connections in the said 
aewered ditch have not been diverted. In other words 
tneted t» they have not been connected with the sewer in Boloram 

TSZ street- 

^ But in contravention of the terms of the said eonvey- 
<^td.) ance Baba Nanda Lai Gupta has built certain structures 
over the said sewered ditch. 

Babu Nanda Lai Gupta being referred to replie*! 
through his attorney denying that any structures had 
been erected in contravention of the aforesaid agree- 
ment. 

These structures have been built without any sanction 
from any Municipal Authonties though not in infringe- 
ment of any bye-law contained in Schedule XVII o( 
Act III (B.G.) of 1899. Section 449 of the Calcutta 
Municipal Act should be referred to. 

It is to be considered whether having regard to the 
terms of the conveyance, it is a matter of a civil suit 
between the paities or whether notwithstanding the 
said conveyance the Municipal Authorities are entitlei 
to proceed against Babu Nanda Lai Gupta under Sec. . 
449 for the demolition of the structures assumii;^ 
structures have been put up more than idx mon^ 

It may not be out of place to note here that no (ineS* 
tion of Umitation can arise in matters ol ai^licfttion for 
demolition of unauthorised structures undmi' Sec. 449. 

Under the circumstances Counsel will be pleased to 
advise i-^ 

What st^B should he taken ogaintt Baku Nanda Ldl 
Gu^ta for the removal of the stratlnrea ereoted by him, 
fhelh«r (a) Civil suit f^r breach the ff ib) 

4|0M6^hSs hadey 44ih^ th^ > 

MjfbQldd bn 
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Ofxmiok. 

1 do not think any proceedings which may now ho S«e- 448. 
hiken against Babn Kanda hul (inpta wiH he effective. 

A prosec'ution nnder Sec. 449 ' is probably tenable, 
fjs no sanction was obtained. But it can result only in o/<Kmditi«n» 
the infliction of a fine and not hi an oi’dor for demolition, 
us the buildings are not in violation of any b^o-law under (cond^) 
Schedule XVII ; and even as to a fine, there is a serious 
iiuestion ot limitation. A Civil suit for damages will 
lie; but what damages can the Corporation claim, ex- 
cept nominal damages? They have not sustained any. 

The result of such a suit will be a decree for nominnl 
damages and costs (less than what will be actually spent) 
and ‘that only if the Corporation proves the infringement. 

Tt does not seem to me to bo worth while bringing such 
a suit. If the Coiporation had brought a suit while 
the buildings wore in progress, they might have stopped 
them by injunction and possibly obtained an order for 
demolition, if they were alert about it. It is too lato 
now to ask for a mandatory injunction. 

10th June, 1912. B. P. SiNOA. 


Stdblee, Cattle Shede etc. — General Comnuttee’e survey 
and wntrol under Sec. 456 (1), Effect of— If 
1 €hairman*s jurisdiction to sanction building for 
etable under Sec. 878 and to grant license under 
Sec. 46C ousted thereby. 

Oa«b. 


No fomai case would aRlww to have been 
todt hot only the meej^ Itrooeedings conneeted 
fhb oifttter were hdd before Ooonsdii The Inptl of the 
ease were « iMsany ^ 

lU in .te Nlhhog a 
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Case. — (eaneld.) 

Sees 466, Ac lf{>alth Officer the site and refused to recoin- 

O sanction unless certain iniprovements which h<>i 

t/gtntral indicated were provided for. This was complied witli 
and revised plans were submitted and were sane 
Ckairmaii'i tioned in July. The building was commenced early in 
August. A petition was received on behalf of the re 
87 «df 4 e 6 . sidents of the locality protesting against the establish- 
(contd.) jjient of a stable and on the 8th September, 1911 the 
General Committee resolved that in view of the narrow- 
ness of the lane license would be refused. To this the 
party objected, and thicatened to institute proceedings on 
jjie ground that relying on the sanction already granted 
he had expended a large snm in constructing the stable 
and the sudden refusal to grant a license had put him to 
considerable loss. The question thereupon arose whether 
in view of these* facts it was open to the General Com- 
mittee to consider the case at this stage in the absence 
oi an application for license, and whether Sec. 456 would 
apply to the case of any particular stable or only gave 
the General Committee powers of general survey and 
control. 


Opinion. 

The question upon which my opinion is asked is whe- 
ther the provisions of Sec. 456 oust the jurisdictioti 
ot the Chairman under Sec. 878 and Sec. 466? 

As regards Sec. 466, it is clear ti^t Sec. 456 does 
not affect the powers of the Chairman to grant 
or refuse a license under Clause (c) of 
466 (1). An appeal is provided by Sec. 468, from any 
refusal by the Chairman to grant such a license and such 
appeal lies to the Genend Committee. 5Hiey We no 
omer powers in connec^km w^tii such license. 

.As regards Sec, 878, whidi relWi to atl masonry 
‘"'huildiags (and See. 88$ whidflnlates to hid«). ifce 
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Opinion. — {concld.) 

ChairmRn is the authority wliose peruiission is necessary ’ 

before such buildings oi huts can be erected. Tliese sec- o.crt,jm(»r» 
tionb apply to buildings and huts which are intended to 
be used as stables, cattle sheds and cow huusos, [see c%uiing 
Schedule XVn, Hule 81, FAplanation to Clause V, and 
Ruled? (2>J. undtrSwt. 

Section 456 does not take away the Chdiiuian’s juris- 
diction under Sees. 873 and 386. 

The General Oonuuittee has no doubt general powers 
of control over stables, cattle slieds and cow houses, as 
regards their site, constniction, materials and dimen- 
sions; and they may under Sec. 659, Clause (26) 
make bye-laws specifying the manner in which stables, 
cattle sheds and cow houses are to be constructed and 
connected with the Municipal drains. 

I find that in fact they have made such bye-laws. 

Rut their power of control cannot be exercised so as to 
set aside a sanction already given by the Chainuan an J 
acted upon by the person to whom it is given. Even 
if the right of control carries with it the right to refuse 
assent to a proposed sanction by the Chairman, I do 
rot think, such right can be exercised in a case where 
the sanction has been given and acted upon. 

I5th May, 1912. S. P. SnnsA. 

t 

Theatre Bye-hws — Liceneing of Theatree 
Casb. 

Not available. 

OnmoB. 

I agree witih the i^on Mr. Stoltoe, dated 18 tb Seamim 
♦September, 1907 that Sec. m deea not empower 
lihe General Ooimariaitee to awhe a hyg*la» imewriMng 



Opinion. — {cowM.) 

Sec. 550(62) that lio i)Ia<e nball bo iitod as a theatre otherwise than 
under a licoiiM.', to >^hich coiiiain conditions will be at 
(oondd.) laehed. This will be more than “n^gulation.’’ 

But even if Sec. 559 (52) bo absiunod to confer such 
a power. 1 think the Coiporatiou will be in no bettu’ 
aitiiation when biicli a byo-law ih made than they arj 
in al present. A pemu who breaks the conditions of that 
hcenbo or without obtaining any such license continues 
to use the theatre, etc., will be guilty of a breach of the 
bj’O'law only, and the General Committee cannot pres- 
crilte any higher penalty for such bioach than is au- 
thorised by Soc. 551. I am given to undemtand that 
such penalty has in practice been found inadequate. 

If a greater penalty is considered desirable in the in- 
terests of the public, nothing short of an amendment 
ot the Act can confei such power. 

18tb March, 1912. S. P. Suma. 


Municipal Market — Stall holden and ahop-keepen^ 
Their Aaaeaament to Lieenae Tax. 

Case. 

IiVonw^a.! relates to the amount of the license tax pay* 

MvfHdp^' able by keepers of permanent stalls in a Municii^ 
Mw^Suai Market. 

Sedaon 198 dt the Calcutta Municipal Act coujded 
with Schedule n bears on this quesiicm. 

There is no definition of what a permanent, stall nr 
keeper of a permanent stall is. Munic^al Mm'ket Is'* 
defined in Bee. 9 and “markrt** is deSaed 
itt Claioe (24) of ^ same section. Xdcsfiaes ftp* df 
ipMsses «~*P«nK»al and lUtoal t’ide jSfdeadtiie 0, 
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Case. — (contd.) 

Class V, Item No. 38, Bchedule n fixes the amount Sch-H. 
at Bs. 12. It is suggested that this does not preclude 
the Municipal authonties irom assebsing keepers nf per- Market Suut 
nanent stalls to the tax on the footing that they are (crat?) 
hable to take out a local license. The amount of the tax 
in oases of local license is based upon the rent payable 
vide items 7 Glass II, 13 Glass IIl^ 28 Class IV, 88 Class 
V, 48 Glass VI. 

> Bs. 

Item 7 Glass 11 relates to retail trader or 
shop-keeper whose place of busmess is 
is valued at Bs. 850 per mensem as therein 
mentioned . ... 100 

Item 18 Class III relates to such trader or 
shop-keeper whose place of business is 
valued at Bs. 100 or upwards as therein 
mentioned ... . ... 50 

Item 28 Ckss IV relates to such retail trader 
or ^op-keeper whose place of business is 
valued at Bs. 25 or upwards . . 25 

Item 88 Class V relates likewisu to places of 
boanesB valued at Bs. 10 or upwards ... 12 
Item 48 Class VI relates to those who are 
not included in any other class ... ^4 

It is jki be noted that the Corporation merely lets 
the i^MWie id the Market to tike stall-keeper and he puts 
up his stall i»., all attnctqres, fillings, famitore and 
aj^purtenaases axe put-up hy the stoU-keeper at his own 
mid the same belong to him afid he Is at liberfy to 
tmave them when he eeasee to • Stall keeper, 

S is to 1*0 notdd |lso that M pe^atmumat stalls 
^ oommaad kaiger than 

dthsira m dsaigiiiBd.gxM mh d 

wihi' 
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Case. — {oontd.) 

l^^i»Tax 1* submitted foi the learned Counsel's informa,- 
MunMpal * tion that up to now the classification of tenants in a 
Municipal Market has been as follows ; — Btall-keepers, 
(contd) shop-keepers, and squatters. 

Shops and stalls are constnicted and put up by the 
keepers thereof respectively as stated above. The 
Corporation has divided the Municipal Market into 
several blo(.‘ks or ranges for the sale of specific goods or 
articles e g , meat stalls. These arc placed in a parti- 
cular range for the sale of meat. Fruits and vegetables 
are similarly sold in a particular range. 

Shop-keepers, stall-holders and squatters are either 
monthly or daily tenants. They have no permanency 
in any shop, stall or place in the mark ‘t whatsoever At 
the same time there is no reason to suppose that they 
would bo disturbed in the possession d. their stalls or 
shops unnecessarily or without any sufficient reason 
and as a matter of fact it is not out of place to state heie 
that they have continued to hold a particular sliop or 
stall for years together. 

The difficulty arises from the use of the word perma- 
nent stall in item 83 of Schedule II — the word shop is not 
there. How is tho expression to be construed having 
tegaM to the facts and circumstances stated above? 

Is there any valid distinction between a shcqi and a 
{■ermanent stall in a market for the purpose of the 
license tax? Borne of the shop-keepers and stall* 
holdeta have been assessed on tiie rental basis of tiieit 
shops or stalls at the market? 

It k sirgaed on the other hand that all keepers of 
^fitalls and shops in the market should be treated under 
Cilasa V, item 88 and pa; Bs. 12 as license tax a«id ^1^ 
b« biNM^^iindemany of the other td^ 
oli^ Of 8h|i|)>kafip^ dasaet H, and IV« In 
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Case.— 

other words the value of their place of busiuess or hold' jSch. n. 
ing on the basis of monthly rental cannot be taken into 
account in assessing the tax. McurkttsiS^ 

kttptrt. 

Item 38. is a Bp<'cial item ■with reference to shop-keepers (co®****) 
and stall-holders at a daily public market and the Muni- 
cipal Market being a daily public market, stall-keepei's 
and shop-keepers thereat cannot be classed under any 
other article or item in the said fcicliedule II. Shop* 
keepers and stall-holders beyond 50 ^^ards of 
a public market or bazar might be assessed on the ren- 
tal basis as indicated in the several classes above refer- 
red to, A note by the License Officer to the Corpora- 
tion is hereto annexed. 

The learned Counsel will be pleased to advise as to, 
how the 'keepers of stalls and shops m the Municipal 
Market should be assessed to the license tax. 


License Officer's note. 

It is evident that item No S5, t^ichedule II iias been introduced 
with the object tliat as stall-keepers in a nv ket are oxpofted to 
command a larger sale than the shopkeepers outside the market, 
the stall-keepers in the market are i^uired to pay Its. 12 even if 
tlie monthly rent is bebw Rs. 10. This has been done so that 
tiie shop-keepers outside the market may not be put under any 
disadvantageous circumstances. If on the other hand the stall- 
keeper in a market is not allowed to be assessed according to rent 
his advantageous position will be evident from the following ex 
ample 

A sfcall-keepev in a market paying rent of B«. 30 lyiU pay 
Bs. 12 only whereas a shop-keeper outside the market pacing Es. 30 
will have to pay Ba. 25 though the ttaUdteeper in a market is ex 
to obhoamd » to 'bo iaoiMiiyiftofft • 
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Case. — {eonctd.) 

Sob. IL M><1 it canuol therefore be h^d that the etall-keeper in a nurftft 
otherwise assessable in a higher class, should not be so aHHnei. 
jiarketSl^U Item No. 33 fixes only the lowest class of license m respect of places 
business in a market and does not brmg all places to Class V, 

Opinion. 

1 am of opinion that the keepers of stalls and shops 
in the Municipal Market are liable under Uec. 198 and 
Schedule II, Class V, Item 38 of the Calcutta Municipal 
Act, to be assessed to an aunnal license fee of Bs. 12. 
Ithe keeper of a permanent stall at a daily public market 
r r bazar or of a shop within fifty yards of a public mar- 
1 et or bazar who is a seller of goods similar in kind to 
other goods sold in such public market or bazar is placed 
in a particular category and assessable to an 
annual fee of Rs. 12, The stall-keepera in the Munici- 
pal Market, on the facts as stated iu the case, would seem 
to be keepers of permanent stalls at a daily public muibst 
within the meaning of the Act. Keepers of permanent 
stalls at a market and of sliops within fifty yards of a 
market selling market goods, are, in my view of the 
construction of Schedule 11, Class V, 88 of the Act, ex- 
pressly excluded from the classes of shc^-keepers wfao.’is 
license fees are assessable upon the basis of the monthly 
value (or rent) of their places of business. If this view 
be Correct, such stall-keepers and shop-keepers rewiyiid: 
legally be assessed according to the rent whiidi they may 
be paying in respect of their stalls in the market or shops 
within fifty yards of the market bnt are Hable only to 
the fixed annual Bcense fee. If any <rf them are in 
fivet paying amnonts assessed according to rental value 
i| wo^ be to them to contest the validi^ of sinh 
an a wment in the conits, . ^ ^ iqther hanid Iha 
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Opinion. — (conoid.) 

License Offiew’a view is ar^able, but if the Goi|)oru- yi* 
t’on wish to justiiy the lovyiiiR of an ad nilorem license 
fee they should do so by raiwuc the oucstion by means ^taU 

otatortcMo. ,taSf;) 

G. H. B. Kbnmck, 

15th Decemhet, 1900. Adrocate-Gt^neral. 


Fee for appromi of placmy of master traps in footpaths, 
etc , Leifahtif of 

Case. 

Section 586 of the Act provides for the restrictions Sch XV. 
and conditions subject to which any license or written 
f ermission may be granted under this Act. 

Section 686 (2) provides for the’ charging of a fee as *' 

therein mentioned. Tho fee to be fixed by the Chair> 
man with the sanction of the Corporation. 

A question has arisen as to whether the General 
tiommittee con lawfully charge a fee for allowing a 
master-trap to be placed in the footpath. 

Under Bole 6 (2) (a) and (b) Schedule XV, a person 
with the aiqyroval of the General Committee may place 
a trap in the fo(^ath or in the roadway adjacent to the 
building. 

The General Committee think as the footpath or the 
roadway belongs to or is vested in the Oxrporation they 
can charge any reasonable fee for permitting anything 
to be done or placed tiiereon. On the other hand it is 
sulmutted that to enable a statutory body like the Cot* 
poratum or the General Committee to charge a fee for 
anything aUowedT or permitted to be done puiwuiitit to 
the proyisions the Act, express aatihoctfy tmder the 
Act is needed. 
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Case, — {conoid) 

Boh. XV. Sections 295. 340 (4). 463, 466. 467 and 481 (2) refer 
to written permissions or licenses and expressly pro- 
matteMrapt vide for tho charffinc of fees. 

in/oolpathf. 

(Goncld.) Counsel will be pleased to advise — 

Whether the General Committee can charge a fee fo** 
tbeir approval under Buie 6 (b) as above stated. 

Opinion. 

I am of opinion that the General Committee are not 
empowered to charge a fee for or in respect of their ap- 
proval .of the placing of a house drainage trap in a 
footpath or roadway adjacent to the building under 
Eule 6 (2) (b). The provisions of Sec. 686 which en* 
able a fee to be charged for every license or written per- 
mission granted under the Act do not appear to be ap- 
plicable to a mere approval of the General Committee 
under Rule 6. 1 have carefully consideied the various 
sections of the act under which a “written permission*’ 
O' “a license” from the General Committee or the 
Chairman is rendered necessary. In each of these sec- 
tions it is observable that the term “license” or “written 
permission” is specifically used. It is to such licenses 
or written permissions that the prorisions of See. 586 
as to duration, conditions, signature, revocation, produc- 
tion, the fee chargeable, etc., are intended to apply, and 
in my opinion, to those only. 


28rd May, 1910. 


G. H. B. Ebnbics. 
AdvocaU^Qemral, 
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Oas Contract — Compensatton payable to Gas Company 
in the erent of introduction of Electric lAghUng 
— Meaning of “piping" in Clause 28 — Uneven 
pressure being unavoidable and suitability of nip- 
ple, H<no to be determined. 

CaSB. 

DifficiUty haa arisen as to the fulfilment of the terms Oat Contraa. 
bt a new contract. 

There is a subsistinj:' gas contract which will expire 
on the 80th April, next and another new contract will 
commence from Ist May, 1911. 

The new contract is based on the footing that the Gas 
Goihpany will supply gas only. Clauses 1, 2, 8, 6, 9, 
and 19 shew what the Gas Company has got to do under 
the new agreement. Clause 4 shows the obligation of 
the Corporation. Clauses 24 and 25 provide for Cor- 
poration’s liability to pay for 9,000 lamps and also com- 
pensation as therein mentioned. Counsel’s special 
attention is invited to Clause 25. Clauses 28 to 80 re- 
late to pressnre. Clause 41 provides for penalty in case 
pressure be leas than what is provided for in the agree- 
ment. Clauses 87, 88, 89 should also be noted. 

(1) If now the Corporation desires to use electric lights 
in some parts of the town already lit with gas. Counsel 
will please advise what steps should the Corporation 
take? 

(2) What is the effect of Clauses 24 and 26 amniming 
that the Corporation reduces the number of lamps to 
say SifiOOif the present number (ff lamps being 9,487. 

<8) Assuming that the preaeure in some ptlaeas be 8 
inches daring the last five years, could the Gas Cmh- 
pany claim more than Bs. 2-8-0 Mr ItQbO e.ft. as pm* 
yid^ in Clanse 897 
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Case. — {conoid.) 

OMCcmtreut. (4) Counsel will be pleased to consider Clause 87 

(contd.) views as to how the Coloration is to be 

satisfied of the unevenness of the pressure being un* 
avoidable and likel}' to be permanent and how the suita- 
bility of the nipples to lie tested should be determined 
as therein mentioned? 

(5) Assuming that if the Gas Company be not in d 
position to supply gas at not less than 2” pressure to 
all the public lights us on and from 1st May 1911 and 
the Corporation also be uot in a position to change all the 
burners (the existing burners not admitting of change 
of nipples) can the contract be cancelled on the ground 
that one or lioth the parties is or are not prepared to 
perform the contract? 

(6) And to advise the Corporation generally. 

Opinion. 

(1) The Corporation is at liberty to use electricity for 
the public lighting of any part of Calcutta which ils now 
hi with gas without giving any notice to tho Gas Com* 
pany. 

(2) Clause 24 refers to the case where no illuminant 
other than gas is used for the parts of Calcutta now light* 
ed with gas. If in such a case the lights are reduced 
below '9, (MX) (the present number being 9,487) the Gor> 
poration shall still pay as if 9,000 lights were burning. 

Clause 25 refers to the case where some illuminant 
other than gas e.g., electricify, is used in any pert Cal- 
eutta now lighted ^th gas. Here there i$ no gueetion 
of 9,000 lighte. The Corporation shall have of ooniw 
to pay tor the gas lights atiU left i.e., 8,500 as asentoad 
in ^oei^on 2 i.e., for the atonal gas (smsomed by tijiese 
li^ts. In addition it will hare to indenanify ^ 
Compmy for loto by the dis^ any pi)^ lor 
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Opinion.— ( con^fi.) 

the public gas lightH which are discontinued, such lossG'<l«CMlnM^ 
being calculated on (a) the capital outlay for such dis- 
used piping and (b) the profits which such pipii^ woi/ld 
have earned by supplying gas to the discontinued lights. 

(8) As I underatand Clause 39, the rate per 1,000 c.ft. 
varies with the minimum pressure for the time being. 

Thus the rate will be fis. 2-8 per 1,000 c.ft. for the first 
five years and thereafter though the miuimiun pressure 
will be raised to 2^ indies the rate will continue to be 
Bs. 2-8 per 1,000 c.ft. until the minimum pressure is on 
the demand of the Corporation further raised, when the 
rates will be Bs. 2-8-6, Bs. 2-9, Bs. 2-9-6 according 
as ill pursuance of such demand it is raised to 8, 8^ imd 
4 inches respectively. The rate of any particulsi* time 
will be the same for a 1,000 c.ft.. of gas supplied irres- 
pective of the pressure at which it has been supplied 
{See Clause 6). In measuring the actual quaneity of 
gas supplied under Clause 87, the different pressures at 
which the gas has been supplied must be taken into ac- 
count because a nipple which consumes say 10 o.ft., at 
a pressure of 2 inches will consume more at a pressure 
of 8 inches. Clause 87 therefore provides that "the pie- 
sure will be carefully adjusted" to thj pi’essure at which 
it is desired to know the consumption of gas by the 
nipple. 

The average hourly consumption of gas by 30 of one 
size of nipple selected at random at any one pressure 

tested in the manner as the hourly consumption of 

gas by tiiia sise of nipple when used in a public lamp at 
^ pressure which it was tested. It is clear tibat the 
pressure at each nii^le is tested is considered as 
varying and req^uiing to be adiosted. If tii« .ntifnmiiin 
pressure was' mea^, notiaing would htm. easier 
than to say so, bnt as it is iatenAa^ iliat i|ie cMuras^M 
tioQ of gas of ea^ btwiisr lie Ktssktalti^ (leg 
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€faa Contract. l&Bt sentenoo of Clansc 87) it ia necessary to know with 
(contd.) refe^-euce to each burner (1) the size of nipple attadied 
to that burner, (2) the pressure at which gas has been 
supplied to tliat burner. The latter can be ascertained 
under the prucudiu'e mentioned in Clause 40. The 
following examples will illustrate this ; suppose there are 
9,000 lights in 2 Districts A and B with two different 
sizes of nipples, distributed us follows : — 

District A, 2,000 lights with (a) nipples, 
and 8,000 Do. (b) nipples. 

Distnct B, 2,000 hghts with (a) nipples, 
and 2,000 Do. (b) nipples. 

80 nipples of size (a) and 80 nipples of size (b) will be 
tested under Clausu 87. If the average pressure for 
District A is found to be 2 inches and that for District 
B 8 inches the nipples will be tested under both those 
pressures for the purpose of finding out their respec- 
tive consumption at each of those pressures. 

Suppose it is foiind tliat nipple (a) consumes 10 c.ft. 
at 2 inches and l.'i c.ft. at 8 inches pressure and nipple 
(b) consumes 20 and 80 c.ft. respectively. The total 
consumption uill then be as follows : — 

District A ... ... 2,000x10 (a) 

8.000 x 20 (b) 

District B ... ... 2,000x18 (a> 

2.000 X 80 (b) 


Total ... 1,70,000 c.ft. 

This will have to bd paid for at the late of Bs> 2-8 when 
the minimu m pressure is 2 or 2| inches and at immsed 
rates when the minimum pressure is increased m thS 
demand of the Oorpora'tio&. o^y sentaUiBe iti 

Olauw Sf whudi {uewmto any so Waa ^ 
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above conetniction ia concerned is that which begins Oai Cwtravi. 
“shonid it bo found” etc. This assumes that even dis- 
tribution of pressure throughout Calcutta will be the 
usual and normal state of things which is improbabl*'' 
if not impossible. I think that to make it consistent 
with the rest of the contract it should be lead as follows : 

The pressure for any district is expected to be uni- 
form, so far as all the lights in that district are con- 
cerned. But it may happen that some lights 
in that district are supplied permanently at a 
i-igher pressure than the others (the majority) in which 
case the nipples tested at the average District pressure 
will ^hew less than tlie actual consumption. So it is 
provided, in favour of the Gas Company, that aiw-td 
these former lights (i c., ttiose supplied at a higher pres- 
sure than the average distnct pressure) the test will be 
with nipples of a size suitable to the actual pressure for 
those particular lights. 

(5) The contract consists of reciprocal promises which 
are to be performed in the order which the nature of the 
transaction requires (Sec. 2, Contract Act.) I 
see nothing in the contract "which requires the 
Corporation to change all the burners but assum- 
ing that they are so boimd it seems to me that 
the Company must be ready to supply the gas at the 
required minimum pressure before it can call upon the 
Corporation to change the burners. If the Company is 
not so ready, it must make compensation but, I do not 
think that on a pinper construction of the contract the 
Corporation can rescind the contract for that reason. 

If the Company (ails to. supply according to oootrqet 
to j^th or more of the town, for more tiian 8 months the 
Goriwration can determine the agreement in' the manner 
provided by Clause 48. 
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GtuOon^t. (6) Generally the contract under conBideration seenis 
(con .) many respectu arabignooB and difficult to 

construe and I fet»l bound to state luy opinion that It 
HiHims to liave been framed without due regard being 
paid to the interests of the Corporation. In paiticnlar, 
the Gafl Company seems to be under no restriction as to 
the pressure at which it will sirpply .gas to the public 
lights, as long as it does not fall below 2 inches for the 
first 5 years and thereafter 2| inches. I consider this a 
matter of regret in the public interests. 

C. r. Hill. 

I agree. 

1st March, 1911. S. P. SnraA. 

Gas Contract — Compensatioit in the event of introduction 
of Electric Lighting—- ‘'Piping" and "Public 
Lamp," scope of expression. 

Cass. 

(1) Does the word “piping” in Clause 25 include gas 
mains under this Agreement (for the word piping 
Clauses 1, 2, 19, 20, 21, 26, 89 may be referred to.) 

(2) Having regaid to Clanses 24 and 21^, especially 
the latter which provides for payme^nt d si^ compen- 
sation as will indemnify .(he Gae . Company ftotai loss h\ 
^ disw of mj pipii^ whidh has been for sup- 

^ to ^bUe li^ts, and Hisi to the amonnt 

of cdtopens^tien to to be balcnlatod,: Counsel will 
'^1 litoised to^,lxiditoto'i3to e|^ id tli^ (dauses in both 
nahtolif, light to intro- 

*.ditoeo,‘$nd (he Ughto to mauxtained 

saecto^ lanced below 9,000. 
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Case.— '( cowcirf.) 

Is the concluding portion of the clause consistent with OasCmraa. 
the principle of indemnity? (contd.) 

(8) Assuming that some of the gas mains serve to feed 
the public lights as well as private lights, can the Gas 
Company claim any amount by way of compensation for 
loss by the disuse of mains in case where some public gas 
lights (over and. above 9, OCX)) are discontinued and elec- 
tric lights introduced. How is the capital outlay on 
piping as mentioned in Clause 25 to be determined in 
case the Corporation discontinue some intervening lighrs 
but retains lights at both ends of a series of lights sup- 
plied by a' main? 

4, . Can the Corporation compel the Gas Company to 
lay mains on both sides of a street having regard to 
Clause 21 of the Agreement? 

(5) And generally whether “public lights” referred 
in Ganse 21 include Ughts in Municipal Markets, 

Municipal Slaughter-houses, etc. 

( 

Opinion. 

(1) lia my opinion the word “piping” in Clause 25 
includes gas mains under the Agreement. The words 
“piiung” fmd “pipes” in the Agreement are each used 
to mean “main” and “service” and “other” piping or 
pipes-rthns in,, the recitals it is stated that the Com- 
pany have' expended large 8un» in laying down “main 
end o^r pipes” for the disteibution of gas in the town 
and subtiihs of Calcutta ; Clause 1 t^peaks of tracing 
the existing' “mam and service; p^ing” until “p^” 
of larger dimensi^l GaUse 20 refers to injury caused 
to the “maia m serneq pi]^” befehgipg to the Com- 
pany exoavatHMie m|4e fer or on of; Cor- 
potation; and 'Uodenr. fi^ahae ii^'ex- 
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a<u Contraet. pany are bound to connect thoir “main and service pip- 
(oontd.) piiig*’ to the new lamps and so on. When therefore the 
'.tord “piping” or “pipes” is used without stating what 
liescription of piping or pipes is referred to, it will in- 
clude all descriptions that are not excluded by the con- 
text. 

(2) 111 luy opinion the compensation would be pay- 
able, and calculated as follows : as regards the first head 
of componsation, capital outlay on piping — it would not 
l>o payable in respect of piping which, though no longer 
serving to supply gas to the discontinued lights, con- 
tinued to servo to supply gas to otlier 
lights situated beyond the discontinued lights,, and 
which (and whether they were public or private lights! 
were not discontinued. And as regaixis the second 
head of compensation — the amount which the piping 
would have earned for the Company if its use had been 
continued to the end of the Agreement — it would be the 
same whether the minimum number of lights was main- 
tained at 9,000, or was reduced below that number, 
Paving regard to the frame of the clause, its concluding 
ixnrtion may, £ think, be considered consistent with idle 
principle of the indemnity which the clause is designed 
to afford. 

But the clause is not as clearly expressed as it might 
have been; and altliongh I consider the construction I 
have put upon it the proper one, it is perhaps a doubt- 
ful question. 

8, This question, if 1 understand it, is answered by 
the last answer. The first head of compensation there 
inentioned would not, in my opinion, 'be payable, but 
the second would. 

4. . 1 think (and mdiwithstanding that clause 28 may 
si^.ioppoped ^ (inc|i a oonstniothm of the Agreeruent) 
.itii4t it ij$ for the C!oi|Kmtkn from time to 
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i!me what public lights arc required for the lighting of Gets 
Calcutta ; and for them to determine where for that pur- (concldo 
})ose the lamps shall be placed, and that they may if they 
tbink proj)er have lamps on both sides of a street — and 
that the Company are bound to supply gas for such 
lamps. And if, in order to provide for such supply it Is 
necessary to have mains laid on both sides of the street, 
the Corporation, in my opinion, have the right to re- 
quire the Company so to lay them. But not otherwise. 

(5) This again is a question regarding which the 
Agreement should have been clearer than it is. The 
locitals speak of **public lamps” and ^public street gas 
lamps”, as if they did not necessarily mean the same 
thing, and one of the deeds recited n}lates to the supply 
of all gas that may be required for municipal purposes 
m the suburbs of Calcutta (which in the Agreement are 
included in its references to Calcutta). In the opera > 
tive part of the agreement the cxpressiou used is almost 
invariably ‘'public lights” and tlie distinction between 
“public lights” and “public street lights” does not ap- 
pear. And the only clauses in which, I think, the ex- 
pressions “public lamp” and “public street le>mpB” oc 
cur, vtz.f 7, 18, and 45, rather, I think, convey the im- 
pression that the Agreement is intended to apply only 
to street lamps^ And I come to the conclusion, though 
not without some doubt about it, that the public lights 
referred to in Clause 21 do not include lights in Muni- 
cipal Markets or Municipal Slaughter-houses. 


9th Janmtyj 1912, 


T. ,B. StokoU. 
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CarrOtge 
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Hackney Carnage Honee\ Number Diece — Payment for, 
Legahty of. 

Casb. 

Th« Corporation lias sanctioned an expenditure of 
Rs. 8,812'8-S for the supply of some discs, lead seals 
bronze \vire. etc., in connection with the numbering of 
iiackney carriage horses, on the recommendation of the 
General Committee. 

Some of the Commissioners have taken exception 
to the sanction for such expenditure on the ground that 
such expenditure is not required for canying out any of 
(he purposes of tlie Calcutta Municipal Act and they 
also urge that it is not permissible under he Hackney 
Carriage Act (Act II B.C. of 1891) either. They also rely 
upon tlie fact that before obtaining the supply of the 
articles in question no tender had been call^ for as laid 
down in Section 88 of the Calcutta Municipal Act me has 
any contract in writing been entered into by the Chair* 
man with the Contractors for the supply of these artidea. 

They also contend that there is nothing in the Hack- 
ney Carriage Act empowering the Corporation or tire Be- 
^strsr of Hackney Carriages to insist upon the nse of 
these discs etc., in connection with (he regishration of 
Hackney Carriages and licendng of driveni under the 
Act, and hence it would not be lawftd to insor tips ex>* 
pen^ture whethw out of the Huidcipal Stands or the 
Haeknt^ Carriage Fund. 

Oh other hand, iii support of dre.Ooiporation's 
competent or power tp incur the m qoes- 

tloin, Canny’s attepim is invited to l^yowing seo<* 
t^ df Ihe Calee^lCtidic^ U (xi), 

IlkMt (ii) and Sees, j), m ($)» (d) ahil (e> and 60 ol the 

Apt n 
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It is with a view to promote public coavenience that Htuinty 
the improvement of the Hackney Carnage service hiw 
been sought for and ab an expeiimeiital ineasuie thtMe l>m« 
discs weio introdnred. The I’ress and the Government 
appiovod of the meabuie. Tmo objects were sc- 
snred; only bOimd horses could lie used and only snch 
as bad been oxamined by the anthonties could be used. 

As however legal difficulties were raised as to the com- 
petency of the Corporation to insist upon the affixii^ of 
these discs it was thought fit not to press for their adop- 
tion of these discs by the Hackney Carnage owners. 
Nevertheless the expenditure was incurred by the Chair 
man in all good faith for the improvement of the Hack- 
ney Carriage service and although the purpose, which 
the discs were intended to secure, is not specially men- 
tioned in tlie Act it IB submitted that the wording of 
Sec. 60 ibxf is sufficiently wide and general to justify 
expenditure intended to secure sound and fit horses 
which are obviously necessary for an efficient service 
The attention of Counsel is also invited to Sec. 53 (b) (e) 
of the Hackney Carriage Act. 

Counisel will be pleased to advise — 

(1) Whether the expenditure of the said sum ot Bs 
3,$12r8-S is permissible either under the Calcutta 
MLunie^pal Act or the Hackney Carriage Act or both com- 
bincd, OH ^ it ultta mrca under the said Acts? 

(2) Wh^Hier in the event of the expenditure not being 

adtnienlile. mulegc Sec. 60 of the Hackney Carriage Act 
and haring ntglairi to &e proriaions Bee, 86 of CM* 
cnj^ iScariripKl Adt it is ohUgatocy oo (he ‘HriuKri 
Cotami^tee tindrdr $C 0 i> 88 to in 

therein mentSmti^ vmA* 

^Aiffjssaimtisss 
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Case — (coneld.) 


Ilaeknei/ 

Carnage 

IforHCit* 

(concld. } 


(3) Who lb to determine whether a contract ehonld 
entered into oi not? 

( 1) And generally as to the stepR to be taken an to the 
payment of the said sum of Bs. 8,812-8*8 in the event •• 
which have happened. 


Opikion. 

(1) The expenditure in question is not a«thorise<l 
cither imder the Galentta Municipal Act (III of 1899' 
or the Hockney Carnage Act (II of 1891h 1 do not 

tliink that the Commissioners could under See. 58 of 
the latter Act make u Bye-law lequiring these discs, etc,, 
to be used “in hackney carriages.” But even if they 
could do so, they ha\e not done so in fact and there- 
fore the expenditure in question was not incurred m 
Ciirrying out the purposes of that Act. 

Nor does it come under Sec. 14 (2) xi, as the adminis* 
tration of Hackney Caniages is vested in the Commis- 
sioners under Act II of 1891 and not under Act III ef 
1899. 

(2) & (3). These questions arise only if the expend! 
ture is authorised under Act III of 1899 (which in mv 
liew it is not). But assuming that it is atfthorised, T 
think Hec. 88 applies, and the formalities required liot 
banng been complied with, the Corporation is not bound 
b} the contract but it cannot retain the goods and at 
tjie same time refuse to pay for them. 

(4) I thiuk the only thing to do is to get the Hackney 
Carriage Act amended, in such a wa;y to authmise e c 
|<enditure of the kbd in question, oUt ol lUie Hsuokney 
(Wriaga Fohd. 


S. F. SlNHA. 
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Lease of 6, Corporation Street lo the Hindusthan Co- 
opemtiee hmiranee Society. 


Case. 

Tenders were called for lea^ng oat the land on the HinduMan. 
eastern side of the Municipal buildings on the 26th of 
July, 1909. The Hindustan Co-operative Insurance Society. 
Society by letters dated the 30th July, and 2nd of August 
enquired as to the lease, and on the 4th of August for- 
mally tendered to take a lease of the surplus lands to the 
cast of the ^Municipal Office Huildings for 9.' 
years at a monthly rent of Bs. 12 per cotta for the first 
five years and Bs. 15 fot tlie remaining term, on the con- 
ditions of the tender. It may be noted that the tenderers 
. were expected and were given liberty, to inspect the land 
and siibmit sketch plans of the buildings proposed (u 
be erected on the site. Plans of the lands prepare! by 
the Corporation .were also supplied to the tenderers. 

Certain informations regarding the amounts to be con- 
tributed by the share-holders of the Society towards the 
building were required by the Corporation and supplied 
by the Society, liie matter was thereafter considered 
by the General Committee to the Corporation of Calcutta 
cn the 6th of August, 1909 when the General Committee 
[under Sec. 857 (6)] accepted the offer of the HLadustan 
Oo-<q>erative Insurance Society Limited on the condition 
that the Sodety would get six of the share-holders named 
in their letter of the 6th August to guarantee that Uie 
terms of the agreement would be earri^ out and that tike 
butilding woold be erected within &e stipulate time. 

It was also proposed' to insert a olause i|t ‘the agreentent 
provi<]^ agsd^ contingeno|f of the Soci^' |jfdAg 
into '^liqoidatkmt ;!nbe reeolntion of the 
mittee wah bomnmioeated' to th8,:6(j!^;Mtha - 

tary to the Ooipbratioa"by ' 

August. 




( 1^2 ) 

Case.— 

MinduitAa* Augnsti objected to the claage regarding liquidation on 
^inuUrt^ insolvency and enclosed, a letter of guarantee signed by 
Seeiety. six of their share-holders. The Society also applied for 
two months' time from the date of receipt of the reply 
(ecmtd ) for submitting the plan *tlf the building proposed to be 
erected. 

In reply, the Secretary to the Corporation wrote re- 
c.nestioning the Society to arrange to have the necessai'V 
bond executed by the six share-holders intimating also 
that a draft of the required bond would ije sent to them. 
The Society was also asked to deposit six montiis* rent 
t'.4 security-deposit in terms of the conditions of tender. 
The draft bond was sent to the Society on the 7th of 
October, 1909. The Society was also written to to ap- 
prove the draft bond and deposit the six months’ rent 
within the 14th of the month and also to forward a draft 
lease for the approval of the Corporation Solicitor. The 
Society, if may be noted here, have not up till now ap 
proved and executed the draft ir.demnity-hond sent ti 
them for approval and execution, nor have they sent a 
draft lease for the approval of the Corporation. Bfean-' 
uhile on the 9th of October, the Society had sent a dhe- 
<]ne for Its. 7,42S. The paragraph 1 of the lettM ac 
eompanying the same runs as follows:— -"We sepd yott 
herewith a cheque for Bs, 7,426 mid tedte it that Uie Is^d 
IP in our poss^ton from the date.” 1%e Safety idso 
wanted to consult their solicitor as to t|^e 
nity bond sent for approval. On ^ some di^ 
October the Society entered into an arran^^etneBt witiik 
one Mr. H. Benfs to lease out a potion of tbe Mad from 
the l8th of 0<mber, llW)9 at a lt6 per 

oioMth* 'On ^ isth of ^Bameteiy of the 

wrote Ma^Mg Chet tibsy weite a ndsappire> 
hatei^ M tom the intimated 

ii)l hfter fdh ia 
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Cass.— 

taking possession of tho whole plot; and on 14fh/15th StHdwAm 
October the Becretaiy of the Society for the first timo 
mtinmted that they would require vacant possession of Soetety. 
the whole land. The Secretary to the Gorpiuration re 
plied to the same on the 18th of October. Meanwbilu 
Mr. Benis had presented to the Ciotporation the letter of 
Buthority issued by the Society to him on the 9th of Oc' 
lober preceding leasing to him a specified portion of the 
land and demanded possession oi the same. This letter 
was not, it may be noted, cancelled or withdrawn by the 
Society in view of the difficnlties raised by them as to 
the delivery by the Corporation of vacant 
possession, with the result that when on the 18th 
of October Mr. Benis demanded possession the same was 
Only made over to him on the same date ; and Hr. Benis 
thereupon erected a pavillion on. the land for his show 
It is to be noted that Mr. Benis had paid for the occupa- 
tion of the land to the Society, and it was only when tiie 
Corporation wanted to fix the Society to their acoeptance 
of possession through Mr. Benis by a letter dated the 
of Novembtf, 1909 that the Society sou^drt to repu- 
diate tibe matter and it is believed obtained a gtata mewt 
from Mr. Benis pleading mistake, though the fact of ihs 
defiveiy of possession was duly intimated to the Sodety 
by the Seeretazy to the Calcutta Corporation by a letter 
dated tiie fidth o| October. Thexeixpon ihe Sodety by 
a letter of the same date &e 29lh ci October but re* 
odved oil the .Slid of Kovsmber wrote bade diwdttiwiiwig 
Ae sab4eSiie to Mr. Benis and his authority tq take 
possessieii. 1^ the deerstsity p tbs Cknporatbn 

(U«w (he atiddaonof tho Sodaty qp the ^ 

bM, to tha ^ pt P Wt* h iwpy 0* 

wlndt ww eadesa^ thsotawitk, 

. gae or 
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Uiwiutthm (lUftstioD, and that consequently difficulties would arise 
^riiuwwn* giving vacant possession of that portion of the site to 
Soi^g. the Society. On the 8th of November, the Secretary of 
ianrf*^ the Society replied stating that the Distiict Engineer 
(cQntd.) Ill to the Corporation had assured him that there would 
not be any hitch as to Mr. Benis beginning work in an- 
ticipation provided the Society accepted vacant posses 
Sion in spite of Mr. Benis being theiv. In the same 
letter, notice was given to the Secretary to the Goipora- 
tion that in case vacant possession could not be delivered 
vithin three days troni the date thereof, the Society 
would charge inteiest at l> per cent, on Bs. 7,4*25 th* 
amount ot six months’ rent deiwsited by the Society in 
advance in accordance with the conditions of the tender. 
The letter also enclosed another from Mr. l^nis to tlie 
Society dated the 3rd of November pleading 
mistake m taking |)ossessiun of a portion of the 
land. It is to be noted that no mention tliis letter 
was mode previously, and that Mr. Benis does not seem 
therein to bear out the allegations as to the acceptance 
of possession contained in tJie original letter of which 
it was mi enclosure. On the 17th of November the Sev*- 
retary to the Corporation enquired by letter, without pre- 
judice. whether the Society would be prepared to teke 
a lease of tdie remainder of tho land excluding the pray- 
er house on the same terms ,aB those accepted by the 
General Cmnmittee. The decision <ii the Society on 
this was coaiamuiucated by a letter dated the 7th of De- 


ceipber intimating the inabtliiy of Idte Society to accept 
siieh a lease exqludmg the site oocapted by the prayer 
houte' gnd.ofl^ring also as an alteKUotlye, withont pre- 
jiu4iaei to take iqi ^ re^ader of< the l4nd on ni^i- 
/hed'terms in hen. of dhiMfee obim^ aiiid ^ the same 
thMatetiiiig:, ipeoihe pprlorawnoe in addition to a 
aubsh^^ which latter it may be - 
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Case, — (concld.) 

placed before the General Conuuittee on the 10th of De Sinitwithiut 

comber which decided to take CounserB opinion as to tbo 

position of the Ooiporatiou in this matter. Sttiait. 

Um9f 

The powers of the General Committee to lease the land 
ure contained in Kec. 857 of Act, III B. 0., of 1890 
The provisions of the Law relating to oonteacts entered 
ii>to by the Corporation are embodied in See. 86-89 cf 
the Act. 

Counsel will be pleased to advise : — 

(a) Whether the facts and circumstances of the 

cose disclose the existence of any valid 
legal contiact witli the Hindustan Co- 
operative Insurance Bociety binding and 
operative on the Corporation, and if so is 
it capable of being specifically enfixrood 
against the Corporation or the General 
Committee to the Coi^oraldon? 

(b) Whether the Society have, in view of the 

authority to Mr. Benis and the drctuns* 
tauces connected with the delivery of 
poss^ion by the Corporation to the latter, 
taken possession of the land under con- 
sideration? 

(c) Whether the Society have, in view of the im- 

. possibility on tiie part of the Coiporailbtt 
to deliver pos8ee8i<m of the portion of tiro 
land on whidi the {nfayer-hoose stands, 
any rijgdit to claun performanee? 

(d) Whether the Society are entitled to wy 

damages under ^ oinn»Mtatie^ 
case, andif sOiOnidmtlMWMl? ,, 

(el What action shcnhi the iaite nn- 

dor iSke MjCnllaKi 
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Biitdfuthan (a) Section 5 of the Calcutta Municipal Act of 1899 
creates three distinct Municipal authorities to carry out 
8ae^. tne provisions of the Act viz , (1) a Corporation, (2) a 
General Committee of the Corporation, and (8) a Chau*- 
(eoBid)* man of the Corpoiation. Section 18 enacts that the 
respective functions of these several authorities shall he 
such as are specifically prescribed by the Act. Sec. 65S 
ompovrers tiie Coiporation to lease any land vested 'n 
them. See. 86 empowers the Corporation to enter into 
and perform all such contracts as they may consider ne 
oessary or expedient for carrying into effect the provi 
sions of the Act; but every such contract is to be made 
on behalf of the Corporation by the Chairman ; and Sec. 
87 expressly enacts that no contract shall be binding on 
the Corporation if it is not executed with the statutory 
formalities provided in that section. Sec. 587 requires 
pabhe notices given under the Act to be. in writing under 
tibe signature of the Chairman. Now none these re- 
quirements appears to have been complied with in the 
present case. The advertisement for tenders, dated 
26Ui July, 1909, was under the signature of the Secre- 
tary to the Coiporation; and altiboog^ the first letter from 
the Insurance Society, dated 80th Jufy, 1909, was ad 
dressed to the Chairman and Members of the General 
Committee, ^ subsequent ocarei^ondhwtHi on the subject 
<A the proposed lease was with ^e Seesretmy to the Corpo- 
ration. I am not informed whether under See. IS of the 
net the Chairman has da|y delegated any of hk powers, 
dutks, <ur fimotiQns to the Se^mtaxy^ bii^ In the view T 
tftb the oue it ia immaterial to ooiiaider whether or 


i 


Met ho has dooe so. Cta 4th At(gnsl» 1909, the Insu- 
m# OM^ its «nd jbh'blth August 1909, 

General 
Sodeiy's offer to take 
fHtjeet to ^ «(mdiliiiM|Rf 
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specified m that letter, one of such terms being that after ^*’“**S*?" 
the first five years the Society should pay Bs. 16 per 
cotta for the remaining term of the lease. On 20th f®****^ 
August 1909, the Society 'yrrote that their tender for 
rent after the first five years of the lease was Bs. IS 
and not Bs. 16 per cotta, and they also took exception 
to a proposed additional clanse for re-entry by the Cor- 
poration on the liquidation or insolvency of the Society, 
irom the Secretary’s letter of 10th August, 1909, it 
vould seem that &e General Committee’s demand for 
Bs. 16 rent per cotta after the first five years of the lease 
and the additional clause for re-entry by the Corporation 
on the liquidation or insolvency of the Society were 
diopped, and that, subject to the execution of a formal 
bond to the satisfaction of the Solicitor of the Corpora 
tion by six of the shaie-'holders of 'the Society named in 
their letter of guarantee of 6th August 1909, the Society’s 
tender was accepted by the General Committee. On 
7th October 1909 the Secretary demanded a deposit of 
I Rs. 7,425, being the approximate amount of six months' 
rent; and at the same time forwarded a drafi) bond for 
the Society’s approval. On 9th October 1909 the So- 
ciety sent to the Secretary a cheque for Bs. 7,426 which 
was duly acknowledged, and the Treasurer’s leedpt for 
the sum was enclosed in the Secretary’s letter oi 18th 
October, 1909. Tt may here be noted that undmr the iOrms 
of the advertisement the deposit of the eqnivakat el 
six months’ cent was claimable opfiy after the aoceqitmies 
0 ) the Society''^ tender^ and pfQfin^ of tide rant 
amounted to part performs^ tyr the Soeiety 
of thdr o<Mati««it in Ishe it lesee 
land in question, ^ 

al on the exeouthih ot, 
t’on of the Solicitor hf (he 
dition being fulfified 
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fftndvaian valid legal contract binding on the Corporation to grant 

[iooiety of the land in question for 99 years 
0° the terms specified in the advertisement and the 
subsequent correspondence. More difficnlty of a pecu- 
(coatd.) ruary nature in getting the mosque removed wodld. affool 
no defence to a suit by the Society for specific per- 
formance of this contract; nor would the fact that the 
contract had been made on behalf of the Corporation by 
unanthoriHed persons, and without propei* statutory for- 
malities, prevent the Court from decreeing specific per- 
formance of the contract in view of its part performance 
by the Society: see Wilson T' West Haiilefoolt etc., 
Company 84 Bea. 187. 2 De 0. J. & S. 47.')! In the 
last cited repoi*t Turner J. says (T'jdc p. 498) that in the 
eye of the Court it would be fraud on the part of the Cor- 
f oration taking a benefit under the contract to set up tlio 
absence of authority or want of statutory formalities a 3 
a defence to a suit for specific performance, and accord- 
ing to Brice in his treatise on Vltra Vires, the question 
appears to be no£ whether there is a binding contract, 
but whether the^ Corporation is estopped from setting up 
the defence that tiiere is no binding contract. Impos 
ubility of performance of the contract in its entirety would 
preclude the Court from decreeing specific performance of 
such contract; Smith V. Green 1 Att: 578, and s. 17 of 
the Specifie Belief Act. The case wcmld then have to 
be dealt with under ss. 14 or 15 of the Specific Belief 
Act, the application of one or Other of these sections de- 
pcndii^ m whether or not it is possible to aw^ com- 
pensatioa in money for &e part ^ the ccmtract which it 
is in^oflsible to perform, but 8f)eoific performance of the 
rsntaialsr of' tiie contract can be granted t>y the Court. 

(b) If the facts «xp as stated in the Society’s letter of 
Koymnlier they have not taken possession 
it. ■ 
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(c) and (d) Sec my aiwwer to query (a). 

(e) The Corporation nhould try to come to terms with liMunnee 
the Society on the footing of the last paragraph in the 
Society’s letter of 7th December, 1909. 

31»if Dece^nber, 1909. C. P. Hn ,x». 

lionds ojfoned by jmhhc companies under spenal Acts— 

Lmhhty jor proper restoration — Proposed Cor- 
poratwn specipealion if legally enfoicealle. 

Case. 

The Municipal Authorities with a view to the proper 
maintenance of the Public streets vested in them under 
the Calcutta Municipal Act have diiawn up and approved o^pemies. 

11 specification for road repairs the observance of which 
they intend heueceforth to enforce against contractors 
as a term in every contract coimected With street works, 
and have directed that every Contractor or other per- 
son or Company who has or have anything to do with 
the opening or breaking up of streets and restoring the 
same to proper condition, shall be called upon to observe 
and perform the terms of the said specification. 

As however the Gas Company, the Tramways Cmn- 
pany and the Electric Supply Corporation have got 
special Acts of their own whereby they are empowerel 
tc open or break up any street or road for the puipcAcs 
of their own Acts and are liable to reinstate and make 
good the road and to maia t s m the same as mentioned 
in ihe several Acts vis , 

(1) Act V. of lafiTi Secs. 5, 6, ahd r. 

(2) The Calcutta Tramways (Aat I of See. 

12 and the several danses thereof.' ! , , 

(S) The Indian Eledrk^'M el 19101 See. 

19 and 18. 


Least of 
Land to. 
(ooncld.) 


Road 
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B«ad It is to bfl considered whether the Corporation 
18 (xunpetent to enforce the terms of the said specifica- 
tion against these Companies or bodies notwithstand- 
ing wiy objection on their part. 

It is also to be considered whether the Corporation as- 
gaming that one of these Companies latls to restore the 
mad properly to its former condition, can legally have 
the mad made good in terms of the said specification 
and recover the cost for so doing from that Company. 


Opiniok 


The Corporation is entitled to have such streets as 
aie broken np under compulsoiy powers (e g , under 
the Gas Company’s Act, the Tramways Act and the 
Electricity Act 1910) restored to g^ a con<l tioii as 
that in which they were before they were so bn len up. 


Under the Oriental Gas Company’s Act of 1857, Pec. 
5, the Company are bound “to fill in tbo gioimd and 
ro-insiate and make good the road or pavomeot . . . 
so opened or broken up.’’ Uo^or the Calcutta Tram- 
ways Act of 1680, Section 19 the Company axe bound 
*^to fill in the ground and make good tto niiface and 
to the satisfaction of the Corporaiipn reMtue the sheet 
or bridge to as good a condirion as that in )»hich it was 
before it was qpened or broken up”. On tor the Etoc- 
iridty Act 1910, (he Company are boand “to fill in the 

gtmnd and mate good the or pnwemont 

opeaied or broken np.” , 

‘t ildtdt toe ebligatom is toe gamn iinatt 8 oases, cUf., 
to rostoro top toSMt to to^toagitial condition, 

nranitoMl wito toei»ad bsloM 
^BiMiioe ^ % % ItonatoidMMn and Gloaaester 
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pavement and soil making up the street past be restored Hoad 
as nearly as possible to their original condition. Nor can 
it be said with any reason that as the companies in 
question are liable to maintain the restored portion in 
repairs for a certain period after restorati.'ii. ihe obli- 
gation to restore is satisfied merely by making tne sur- 
face level with the rest of the road, it is clear that 
their duty is firat to restore, i e , to make it what it was 
before in its entirety and not merely as hi its surface 
and next to maintain it in repair for the piTio<ls re^ee- 
tively prescribed. 

It is clear that the Corporation cannot call upon the 
companies to do more than their respective Acta lay 
down wd if and in so far as the specification in question 
requires them to do more than what is reasonably ne- 
cessary for the purpose of restoratimi or reinstatement 
they are not bound to comply with it. 

The question whether the specification requires the 
ccmpanies to do more than is reasonaUy necessary to 
lestore the road broken up to its orig^l condition is 
one ci fact which can be determined only by Bngineere 
and experts in roadtnakinig. !Cf the Cknporation and the 
companies are unable to agree on the question, the pro- 
per and reasonable thing to do is to refer it te decitibn 
to one or two experts, e.p., the Chief Engineer to the 
Oovemment Of India or Bengil or some sn^ hi^^ an- 
thorily in whmn both parties ^ye confidence. 

I understand the main if not tire oidy point cBSsr- 
once is as to wbel^ tits eempaa^ are bMit& to lay 
soling bricks in oasel where no iwk nMr eitiilia. 

The Corporation is.heweyer w£G|lng to mdan n eoi|ei«isi(|ti 
on this point by oMaig tti |» mdk 'l#lg 

sion. 

8th August 1811. 
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Sione seUing Tram Tracks irhich have only macadam 
at present — Liahihig of Tramuays Company and 
jmi era of Corporation. 

Case. 

3Vam3Va^«. No formal case was submitted. The company har- 
ing declined to comply with the requisition of the Cor- 
poration to lay down stone setts in certain streets and 
the parties having failed to come to any agreement It 
was settled that they should submit a case for the opinion 
of the Court as to their respective powers and duties in 
the matter. 

The case for submission to the court was laid before 
Counsel for approval and the following opinion was ob- 
tained. Pal'S. 14 of the proposed reference alluded lo 
by Counsel in his opinion is reproduced for facility of 
reference. 

"The total length of rails laid along roads and streets vested 
in the defendant Corpoiatioii is about 25 miles. At the time of thd 
oiiginal construction of tho tramway all tho streets vested iii tho 
Corporation were macadamised and at present, except as regards 
a portion of Strand Boad> no portion of the roads and streets 
maintainable and repairable by the defendant Corporation along 
which the tram lines are laid,^ and a very few roads in which there 
are no tram lines are stone paved. 


Opjniok. 

On reconaideratiem I am inclined to think that the 
contention of the Tramway Company that maintenance 
and reiMtr ^ not inclode paving with.etone setts of roads 
whitilir pnfvfo^y andh stone settang is well found- 
ed.,, 8i|e 20 Q.B.D. 

iwlileref' JU m Ixwd Justices Lindley and 

bold ' a macadamised road into 
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ti paved road does not come mthin tlie term “mainto- 
nance” of the road as nsed in S- 13 of 41 and 42 Viet. (cotcU.i 
c. 77. 

I do not think tlie facts were sufficiently before me 
when r gave my opinion* on this point (which was quite 
b minor question in the caso submitted) in 1906. 

Now that I see that the fa(‘ts are admitted to be at- 
stated in para.' 14 of the case proposed to be stated for 
tluj opinion of the Court. I would advise the Corpora- 
tion to give up this claim. It is hardly worth while to 
incur expense for the purpose of getting a decision which 
vill be Averse to the Corporation in all probability. 

When the Corporation have paved any street with stone 
setts, it will be time enough to consider how far they can 
call upon the Tramways Company to do the same, so fat 
n‘~ their portion of that street is.concemed. 

The case of Dublin United Tramways Company \. 
Fitzgerald [L.B. (1903) A.O. page 99] may at first 
sight appear to be in favour of the^ contention of the 
Corporation but the facts were different, as the Tram- 
vays Company was then under an obligation to tepair 
'‘with such materials” as the road authority (viz,, the 
Dublin Corporation) reqm’red and had, in fact, carried 
out the directions of tiie Coi|K>ration to pave their por- 
tion with granite setts. 


20fh May, 1912, $. P. SlKHA.. 


* Yidt Opinioa ob page 216 ol thv lat volonie ol tegal 
and Bnlinga 
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Woodhtirn Park Spare Lands — Sale to Mr. GaUtaun — 
Erection of structures by Mr Gulstaun on Corpora’ 
tion land — Question of ejectment. 

Casb. 

Woodbitm In thiti cafle the Cioiporation of Oalcutta obtained from 
^ xioiSSf” Government by way of free gift a plot of land origi- 
SaU t» Mr. nally appertaining to what was known as Kasia Began 
Gahtaun. Ground and measuring about 24 bi^as 9 cottas 

for certain public purposes subject to certain terms and 
conditicms, vide letter dated the 18th November, 1902 
from B.'W. Collin, Esq., i.c.b., officiating Secretary to 
the Government of Bengal to the Chairman of the Cor- 
poration of Calcutta briefed herewith. The terms pre- 
dude the Corporation from selling the land as therein 
mentioned. 

It is to be noted that Government got this land as a 
result of a compromise in a civil suit and one of tire terms 
of the said compiomise decree was that the Government 
diould have to make a 50 feet wide road for a diatance of 
900 feet through this land from Circular Boad towards 
Elgin Boad. 

The Gmporatkm obtained possession of the said land 
on or afaput the 2l8t day oi March, 190S, and they sub- 
eeqneoily in the month of May, 1904, acquired a- further 
{dot measuring about J bif^s 12 cottahs 8 cbittacks 96 
square feet for the extension of the dhobikhana and tiie 
extension of the road from Lower Circular Boad to Elgin 
Boad. 

3%e Goaporation has' set i^rt a {withm of the land 
for Woodbum Park, and the road to be called Wood- 
fauzh .PaxIc BOfkd. 

TImm is a dhdbihhan^ qti the other aide of the land 

' ^ eertain negotiatuma fnx 

ipfilht.df of nlota B and 0 and 
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1) refened to m the plan (which was aimexed to the case) Wmd^m 
were entered into with Mr. Galstaun, all these plots xcMair 
form part of the land granted by Government as aforo- 
said. The hatched portions on the plan show the en- 
croachmeut made by Mr. (Jabtaun. 

As evidence of snch negotiations Counsel's attention 
i<^ invited to the following letters and proceedings of the 
Corporation 

Corporation resolution dated the 22nd July 1908 com 
firming the Besolution of the Estates and General Pur- 
poses Committee dated 24th June, 1908, to the effect 
that subject to the consent of Government this land be 
sold to Mr. Galstaun at a rate to be fixed by the Asses- 
sor. 

Thereupon on 80th July, 1908, the Secretary to tho 
Corporation wrote to Mr. Galstaun a letter copy of which 
IB as follows ; — 

"The Corporation has sanctioned {he sale to you of 
the land on the north side of Woodbom Park site which 
you applied to purdiase, subject to the sanction of the 
Government. I am directed to inform you that this land 
has been valued as foSowe 

Plot B 1 big. 1 oot. 7 eh. 14 S|.ft. at Ba. 460 per cottah. 

Plot C 0 big. 8 cc^. S oh. 28 sti-ft. at Be. 660 per cottah. 

Plot D 0 big. 2 cot. 9 cb. 15 sq.ft, at Be. 900 per cottah. 

The areas are appxndoxato. On your aooeptiiig the 
rates, application w^ be made to ^ Governmmdi for 
sanction to sell the land.** <, 

To this, Mr. Gabtann ^ ¥ 

tbs terms {(filowing * 

Your No. 

vahiation fur the tank laa4^'iliph|M 

toal fitoie; it mast ba Tisiti(|gl>lljiid|fe cah* 

nol bd iOf Mifiidw 
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WoodHrn time, Liowever as the matter has been hanging fire for 
a considerable time and is likely to prolong longer if I 
BtUt to Mr. objected to the Taluatioii, I xeluctautly agree to the 
\uluation and will take the 8 plotg of land B. C. D., at 
your price, viz., fis. 450, Bs. 650 and Bs. 900 per cqtiah 
respectively.” 

Thexvafter Government was written to for sanction. 


Then again on the SOth Kovember, 1908, Mr. Gals- 
taun, having in anticipation of Government sanetnri, 
started building operations and was requested to discon- 
tinue building operations. 


Government on the 11th Bocembor, 1908 wrote in re- 
ply to the letter dated 17th November 1908 as follows : -- 
”1 am directed to acknowledge the receipt of yo-ir 
letter No. S/I-2953, dated 17th November, 1908, with 
which you forward copy oi the Proceedings of the Cor- 
poration of Calcutfa recommending the sale of certahi 
plots of land including the sale of certain plots of land 
included in the Woodbum Park, with a view to straight- 
ening its boundary line. 

(2) In repfy I am to observe that the land in question 
was originally purchased by Government for a public 
purpose and it was subsequently decided by Government 
that it should not be sold to a private persoa, but should 
be given, free of revenue, to the Corporation for 
use as a Park or for some d&er public piupose. If tho 
propo^ sate is now effected, tire sale proceeds should, 
timrdl|dire, be credited tp Government and not to the 
Ifunh^pal Fund.' I'am to request that the proposal may 
be reopmtidated iif itire h^t of the above remarks.” 

' was considered by the Estates and Gene- 

their meeting held oa 
and they resolved to tihe 
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effect that (ioveininent should be requested to reconsi 

der the nidttei in \iow of the heavy expenditure ineiured 

OCC. SoMtoiff' 

OtMmm, 

This resolution came up for confirmation befoie thv^ (contd.) 
Corporation at their meeting held on the 8rd March 
1909, Vrhen the Corporation adjourned the consideration 
ot this matter pending the decision with regard to tht' 
proposed now road. 

It is to be noted that Mr. Galstaun, in the meantime, 
started building operations on plot C without obtaining 
any plan sanctioned as required under the Municipal 
Act. 

As 'regards plots B and D there have been encroacn 
nicnts made by Mi. Galstaun but these unfortunately 
are covered by sanctioned plans under the Municipal Act 
The bonndanes of the sites were not carefully examined 
by the officers of the Corporation and the plans were 
sanctioned on the faith of the representationB made is 
per plans submitted by Mr. Galstaun shewing that the 
portions in question formed part of his own land as part 
of premises No. 2S8, Lower Circular Boad. 

As regards building on plot C Mr. Galstaun sent in h 
plan on the 16th day of November, 1908, sanction to 
which was refused on the 10th December, 1908. 

A notice was served on Mr. Galstaun cn 6th November 
1908, under Sec. 4$1 of the Calcutta Mmddpal Act, ijot 
to proceed witii the building <at this time he was laying 
the foundaticni of the building). AppHoation for hU 
prosecution under Sec. 674 was made on Si|i December, 

1908 (t e , application was made beforo tire l^glstmte). 
Thereupon, Mr. Galstaun addressed a letter dated 
February, 1909, to the Oiainaisn end tim (^MXiniutii 
thereon passed orders for sti^dxkg 
roately on 19th .Taly, 1909, tibe AoIIm ' 



WoocUmru 
Park Spate 
Land'* 
SaU to M t . 
OuMavn- 
(contd ) 
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oilers for the withdrawal of the proceedings and the 
jin'ce('dings wcao withdrawn on 28rd July, 1909. 

The building, that has tluis been erected without sanc- 
tion on laud vested in the Corporation for a public pur- 
pose 13 a two-storied building. 

It is submitted on liehalf of the Cuiiioiation that Mr. 
Oalstatm has erected the building on plot C at his own 
nsk ami without any right whatsoever to do so, and that 
Corporation is at liberty to rescind the resolution of 22nd 
July 1908 and recover possessiou of the land in question 
without being liable to pay any compensation to Mr 
Oalstaun in respect of the boiling unlawfully erected 
by him. 

If Oovemment does not agree to allow the Corpora- - 
t<on to a]:q»opriat<> the sale proceeds of this land it is 
believed that the Corporation will not pinceed with the 
negotiations for sale any farther. 

It is to be note8.tiiat the Government letter dated llth 
December, 1908, is neither a sanction nor consent nor 
a refusal. Government desired the Corporation to recon- 
sider the matter in view of idle fact tiiat the sale proceeds 
sbonld be madki over to Government and not be credite j 
to the ICnnieipal funds. 

Mr, Oalstaun <m the other hand interprets that that 
letter conveys a ooaseut to the sole of the land to him 
bat raises the qaestion c$, ihs disjwhaJ of the sale pro- 
wods as between the-CkM^brnttoh Oovemment, with 
wideh .the pnrehaSer has nothing to do. 

tsmotiott of tiie building withont 
^ invited to Sees. 
^8,. ST^ joi Hi^oipal Ant. Xt may 

or j^toMedinfjs nra 

.ftiihiife Iftr ~».-a ■'hHiidlog uhIom the hnildi 
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itig in questicm violated some of the building regulation^) TTovtOttm 

contained in Schedule XVII of the Calcutta Municipal 

Act. BMttoHt. 

Further it is to be noted that in this case inasmuch 
a« the land has not yet been conveyed to Mr. Galstaun no 
I Ian could havo been sanctioned by the Corpmation vrith 
oqt prejudicing their own rights in relation to Ihe land in 
question. To prosecute a person for building without 
sanction pre-supposes that sanction could have been 
given if the same had been applied for and the plan In 
question had been in order irreepective of the question 
.if title of the applicant to the site of the building e.g., 
if this piece of land had belonged to some other party 
than the Corporation, then there would have been no 
objection to sanctioning the plan, and the Corporation, 
could not have gone into the question of conflicting ritle 
to the land if some claim had been put forward by some 
person other than the applicant for sanction. 

In the case of a Conflicting title itiis no part of the 
duties of the sanctioning authorities to determine that 
question (the question of title). 

It is submitted that the Ckirpoiation, by sanctioning a 
plan, does not adjudicate on the question of title of the 
applicant to tiie site as against a rightful owner. It is 
submitted that the rightful otmer can always assert his 
light and Have his remedy against tiie wrongdoer, in a 
case like this, not agaiinit the Corporation M the ip' 
plicant for sanction.—- 

Having regard to all these rircumstanees Counsel is 
requested to ^vise 

(1) Whether there ie a stflidisfluag and Inndmg con- 
tract for sale between the Onporalk^ and Mr; Ck^Stamn^ 

Whether the Goveenttsat Mtlsr 4htai| tlih De- 
cember 1908, can be treated as nsalH^lan tflT&a 
lifr. Qsilstaan. 
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Woodbum (3) 1b it open to the Goiporation to rescind the con- 
tract, if any, if so, how it should be done. 

(4) What step sliould the Corporation take to recover 
ilcontd.) possession of the land built upon by Mr. Galstaun? 

(5} Whether the Corporation or the General Com 
mittee should take proceedings under Section 449 of the 
Act, for the~demolition of the- bnildiiig in question am 
generally as to the course to bo adopted by the Corpora- 
tion. 


Letter No. dated ISth November, 29o2. Jrom tin: 

Government of BengaL 

coiiimuaiion of Government Orrier No 1820-T.M , dated 
17th 8eptember, 1902^ 1 am directed to forward for the information 
of the Corporation a copy of a lettci from the Government of Indi.i 
i.‘ the Department of Revenue and Agriculture Banctioniiig the 
grant to the Corporation^ free of revenue^ of the Government land 
a* Kasiabagan measuilng about 8 acres in extent for use as a 
Park and site gf sanitary dwellmgs for people of the working and 
servant classes on the terms offered by the Corporation in Mr 
Gainsford's letter to the Commissioner of the Presidency Division 
No* 74584, dated 4th July, 1902, and subject to the (conditions laid 
down by the Government of Lidia A copy of the Financial De- 
partment Resolution No* 91-A, dated 19th February, 1902, referred 
to 111 the letter from the Government of India is forwarded for m 
formation* I am to request that you will arrange with the Boa«*'J 
of Revenue for taking possession of the land. 

2. .I.am to request that the preparation of the scheme for U‘e 
construction of eanitaiTir dwdlings on the site as proposed in yonr 
letter No* dated Sth ^eptember^ 1902, may be expedited 

and that it may be subn^tted to Government as soon as it is retbdy.” 
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LttttrNo. dated Srd November, J90g from Oovemmento/ 

India to OovemmenI qf Bengal eanctioning the grant 
to the Corporation. 

With Teference to your letters Nos 1684-T If., and 1821-T.M , 
dated respectively, the 11th and 17th September last (addressed to 
the Home Department), 1 am directed to conyey the sanction of 
the Government of India to the grant, free of revenue to the Cor- 
poration of Calcutta ‘of a plot of land about 8 acres m extent in Uis 
Pnndianiiogram Estate in the Adddd Area of the Town of Calcutt'i 
subject to the usual conditions as to resumption and to the terms 
set forth in paragraph 2 of your letter No. 1684-T.Il., dated tlio 
11th September, last. It should also be stipulated, in making the 
giant, that the land shall not bo sold or leased, or be used for anv 
other put poses than those specified, except with the previous sanc- 
tion of Government. 


Opinion 

It is desirable to consider generally the present situa- 
tion in which the Corporation is placed in this matter 
before the question pot to me can be satisfactorily ans- 
wered. It is to be noted that the grant was made by the 
Government in 1908 to the Corporation of the land 'n 
question for certain specified public purposes, and im- 
posed a condition that the Corporation was to have no 
power of sale or lease in respect thereof, except witii the 
previous sanction of the Government. I take it tiiat it 
was a grant covered by the ptovisiona of the Crown 
Grants .Act, 1895 and ^refore did not require a formal 
conveyance although the cmrrespondence shows that a 
formal deed was contemplated, which, however^ was'ap* 
paraently not executed. The land in questicm, therefoie 
IS not vested in the Corporatimi in the- s«ne Way as 
other town-lands with which the Ck»r]|^Tati^ ik free to 
deal. It is further to 'be observed thkt where there is 
A condition imposed to obtain the , suietion of the 


WwHiJbwrn 
Park Spare 
Lands, 
Sale to Mr. 
OcUstaun. 
(contd.) 
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Opinion. — {contd) 

Woodhwn, Government to deal with the land, such sanction must 
be obtained piior to the dealing itself in order to make 

8«u* to Mr. ii, valid. The result therefore seems to me to be that 
question is vested in the Corporation as 
tinstee to carry out cei'tain specifie'i public trusts 
and the Municipality is precluded from dealing ^th it 
except for the purpose of those trusts without the pre- 
vious sanction of the Government. The resolution to 
sell the land to Mr. Galstaun “subject to the consent 
of the Government” and the acceptance by Mr. Galstaun 
of the contents of the letter of the Secretary could not in 
my opinion create a valid contract for sale which could 
be specifically enforced. Apart from the provisions of 
Sec. 21 (d), (e) and (f) of the Specific Belief 'Act, 
the pronsions of the Municipal Act, Secs. 8C and 
87 so far as they are applicable shew that 
no contract to sell so as to create a legal obligation on the 
Corporation was entered into. The subsequent events, 
which I need not mention in detail, are sigularly un- 
fortunate. On the one hand, the Corporation seems tc 
have proceeded without due regard to that carefulness 
and legitimate caution which one would expect from a 
public Wy and (m the other, Mr. Galstaun’s sole object 
seems to have been to forestall the action of the to- 
poration and force its hands. However that may be, 
it appears to me that the letter of the Government dated 
11th day of December, 1908, canimt be construed to have 
given sanction to the sale, reserving onl^r the qnesl^ 
of appropriation of the sale proceeds. It only invited the 
Gorpbraiion to re-consider its position in the light of the 
remarks eemtainod ua the letter and said nothing far- 
ther. In of 'tiia t^B kA that l^r and in d^atK'e 

of the objection of tha Corporation, Mr. Oalstann chose 
to put up a bnildin^ on plot C iHthoQt having obtaihed 
sanction the Cmperation In behadf ondeir the 
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Opinion. — {contd) 

provisons of the Mnnicix>a1 Act. I desire to dispose o! 

this question of the Miinicipnl sanction of proposed 

hiiildiu;)^ ut this stage, so as to put that question out oJ. 

tlie way entirely. 1 am of opinion that the statntojy (contd.) 

obligation created by the Muujcipal Act to grant sanction 

for 4 proposed building or the right to withliold such 

sanction cannot be utilised either by the Coiporation , 

(• Mr. Gulstaun in connection with the question of the 
valijdity of the alleged contract in the present case, and 
Mr. Gulstanu’s action in connection with the said alleged 
contract. The CoiTioration is bound by the terms of 
its statute and cannot enter into the question of title of 
the applicant for sanction while acting under the statute. 

T'am, therefore, of opinion that Mr. Galstaun is liable 
t(‘ ejectment from plot 0 and that without any com- 
f'ensation for his building; and if he loses any money 
thereby, he has only to thank himself. 

As to encroachments in plots B and D, Mr. Galstaun’s 
position is the same in spite of the feet that the plans 
therefor seem to have been sanctioned by the Cor- 
poration. As I have already said, the Corporation could 
not have withheld such sanction on the score of title to 
the portion encroached upon. There is no equitable 
r'ght to compensation where a man builds upon land 
which is not his own and with knowledge of infirmity 
01 his title. 

I now answer the question seriatim ; — 

I & 3. I do not think there is a subsisting contract, 
and therefore, it is not necessary to rescind it. But it 
would be better for the CoqKiTation to o(»ne to a resolu- 
tion that in the events that have happen^ the negotia- 
tions with Mr. Galstaun are at an Mr. Galstaun 
should also be written to say that negotiations, are at an 
end, and he should be atde^ to make over vacant pos- 
session to the Coipf»rati<^ 
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Opinion. — {concld.) 

(•2) r do not think so. 

(4) If Mr. Galstaun refuses to vacate, I am afraid the 
Corporation must sue him in ejectment. 

(5) I should not be inclined to advise any action un- 
der the pro^d8ions of Sec. 449 of the Calcutta Munici- 
pal Act, specially regard being had to the singularly ir- 
resolute way in which the Corporation has proceeded 
from time to time . Proceedings under the section may 
or may not succeed, and I am distticlined to advise the 
Corporation to take a course which may be unsucessful 


20th September, 1909. B. Chakravarthy. 



APPENDIX A 


Chnise ( 1 ) of the Ttifc-laux under ffeclton 559 ( 18 ) of the 
CalniHa Munmpal Ael rctjardnnj 
cnnoaclitnents, etc 


When any ppraon has, whether before or after the Sefer* 
passing of tliese bye-laws, placed or allowed to be placed 
any wall, fence, rail, post, platform, plank, culvert or Chandra 
other masonry or brickwork erection (not being a fixture ''**fj^'*** 
attached to a building within the meaning of Section 841 Corporation 
of the Act) or any structure, in such a position as to cause ***** ^ 
a projection, encroachment, or obetnictiou over or on any 
public street or over or in any drain or aqueduct in a 
public street or over or on any land vested in the Corpora- 
tion, the Chairman may, by written notice, require the 
owner of, or the person who has erected such wall, fence, 
rail, post, platform, plank, culvert, erection or structure 
to remove the same within a reasonable time and any 
person who fails to comply with the terms of such rotice 
shall be liable to a daily fine which may extend to Rs. 10 
per diem for every day after the expity d the time speci- 
fied in the notice. 
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